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PREFACE

This report looks at specific non-regulatory land management techniques
and how they might be applied in Wisconsin. The traditional land use
control measures ~- mainly zoning and subdivision regulations —- are
frequently less than fully effective in achieving community goals and
objectives relating to the guidance of urban growth. The rates and pat-
terns of urban development may profoundly affect a community's ability

to provide necessary public services, preserve open space or agricultural
lands, to cite a few examples. Therefore, this report attempts to help
expand the range of techniques used by communities to manage urban
development by examining several non-regulatory land management techniques

in detail.

This report, initiated late in 1975, was funded through the Wisconsin
Coastal Management Program. The initial draft was completed in August, 1976.
Since that time it has been reviewed, revised and updated. Together with
two previous Coastal Management Program publicatioms, the report completes

a package exploring. regulatory. and non-regulatory techniques of growth
management available to Wisconsin coastal communities. The other reports
are Lehmann, Mueller and Van Berkel, Capabilities of County Land Regula-
tion Programs in the Wisconsin Coastal Area, Institute of Governmental

Affairs, UW-Extension (December 1976); and Owens and Rothenberg, Urban
Land Use and Coastal Management Programs in Wisconsin Coastal Municipali-

ties, Wisconsin Office of State Planning and Energy (Spring, 1978).

Although special emphasis has been placed‘upon coastal areas and issues,
the techniques discussed in this report are applicable and relevent to
communities throughout Wlsconsin.‘

Special acknowledgement is given to the patience dlsplayed by the Word 7
Processing Center.



@

“INTRODUCTION

Land and its‘uéeuis increasingly becoming a focus of concern in the
United States as well as Wisconsin., The growth of our urban areas,
whether characterized as suburban sprawl, leapfrog development or
scattered rural residential development, often does not put land to its

~ best and most efficient use. - Instead, valuable agricultural lands are

being converted and environmentally sensitive or unique areas are being
threatened by residential, commercial and industrial development. Neither
are controversial land use issues limited to the urban fringe. Inner
cities are facing land use problems such as the decline of their central
business districts, the loss of historically significant landmarks, and
the decline of older. re31dent1al neighborhoods.

Yet, att;tudes‘held by.c1tizens and government of all levels toward the
land are changing. - Land is no longer viewed as an abundant and un-
limited resource. ' Some communities are now starting to attempt. to
effectively manage and -control their urban growth. This entails the
determination of the desirable location, pattern, .intensity and type of"
future development. :Special consideration is commonly given to enhanc-
ing or protecting scarce or unique land resources.

Traditionel land use.controls have often proven to be inadequate for the
purposes of long-range growth -guidance. ‘A wide variety of alternative .
nethods have been proposed and are being employed in communities through-
out this country .

This report examines a set of growth management: techniques apart from
those that traditionally receive most of the attention cf land use
planners and municipal officials, namely zoning and subdivision controls.
With the exception of development moratoria, the techniques discussed
here are considered to be non-regulatory .in nature. ' In other words,
although they may not necessarily dictate or directly affect land use,
they may have significant 1mpacts on' future development. -

Methods of growth management are not 11mited to- the ones contained in
this report. . The options discussed are. rather those that look particu-°
larly promising in terms of practicality, feasibility and legality in
Wisconsin. The chapters in this study deal with public investments,
acquisition of interests in land by government,.:property taxation,
transferable development rights and urban growth -moratoria. Each method
is brlefly described below. :

The first chapter of this report is on public investments and land
development. Public investments are government expenditures for the
provision of public services,.such as water and sewer services and road-
highway facilities. Although the growth effects of transportation
facilities are given consideration, the primary emphasis regarding
public facilities is placed on sewerage systems and their extension as a
growth management tool. The siting of sewerage facilities may particu-
larly influence growth rates and patterns invcertain areas, such as



those localities having soils unsuitable for unsewered development. To
some extent, the scheduling of public improvements through capital
improvement programming can control development. However, for communi- .
ties wishing to undertake more than just a capital improvement program,
other options to manage growth are available, as partially exemplified
by the programs of Ramapo, New York and Petaluma, California. This
chapter also explores the legal responsibilities and opportunities of
public utilities in Wisconsin. The role of the courts and state agencies
with relevant authorities are also considered. Finally, the implications
of unsewered development on effective growth managemént and the con—
straints of federal and state funding are discussed.

The second chapter discusses the public acquisition of rights in land. : .
Under numerous statutory delegations of authority, local governments and
certain state agencies in Wisconsin may purchase or condemn full title
to land or various interests in land. The different legislatively
determined public purposes and uses for which government land acquisi=-
tion programs may be undertaken are treated in conjunction with their
application as a growth control or environmental protection mechanism.
Specific programs of the Department of Natural Resources and the Depart-
ment of Transportation serve as examples as to how land acquisition =~ =~
programs may be applied. Other means of gaining interests in land
concern the subdivision dedication and official mapping authorities of
municipalities. ' The concept of land banking, which may also hold prom-
ise as an alternative growth management technlque for certain localltles,
‘is also examined. S :

The third chapter discusses property taxes and their effect on local
financial resources. These taxes .can have significant impacts on land
use decision-making, both for municipalities and individuals. Commun-
ities may often base their land use decisions on the impacts particular
land uses will have on their property tax base. Development which
generates greater local revenues without increasing local expenditures
for public facilities and services is often favored over that which
provides little to the tax base and requires major additional financial
"outlays. Although municipal concern of the impacts land use may have on
their revenue base is at times warranted, the effect:of such concern may
often divert attention away from other legitimate land use issues. This :
chapter explains how state programs and policies, such as payments in
lieu of the property tax, shared costs, payments of the school tax on
certain tax exempt property, property tax exemptions for manufacturing
machinery, and mineral taxation, affect local tax revenues to largely-
negate the direct tax consequences development might otherwise have. #,
Although it does not directly impact local property taxes, the new

Farmland Preservation and Tax Relief Program is explained mainly in

terms of its requirements for counties and farmers that wish to preserve
and protect agricultural lands. The tax increment financing program is
also examined as a tool for financing urban redevelopment projects,
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The fourth chapter discusses the transfer of development rights, a
relatively new planning tool that has been receiving increasing atten-
tion. Transferable development rights (TDR) is a complex system of
severing the right to develop land from the other rights inherent in the
ownership of property. TDR has the potential to effectively guide
development to meet a number of specific land use objectives, such as
historic landmark preservation or protection of critical environmental
resources. Although examples of actual or proposed implementation of
the TDR concept are provided, TDR as a land use control mechanism is
rarely used in the United States because of the complexities and uncer-
tainties involved. For this reason caution should be exercised by
communities considering the use of TDR., The legal questions TDR pre-
sents are multiple and have yet to be resolved in most states. More-
over, the requirements of effectively and efficiently managing an on-
going TDR program call for special municipal abilities in economics, '
planning and administration. It is therefore uncertain how the TDR
concept will work in Wisconsin or to what extent it may be applied as a
growth management technique.

The fifth chapter discusses urban development moratoria--government
attempts to halt or slow the conversion of land from one use to another.
They may be imposed for the purpose of maintaining the land use status
quo in a community while comprehensive land use planning takes place or
until essential public services can be provided to an area. However,
they are often imposed without the necessary enactment of statutes and
ordinances, thereby presenting legal problems for communities utilizing
moratoria. Although the development moratorium is a regulatory growth
management technique, it has warranted the attention of this report
because it 1s still considered to be a nontraditional technique for most
localities and is receiving greater attention and con51deratlon for
application by Wisconsin communities.

This report should allow planners, municipal officials, attorneys and
citizens to develop a better understanding of these growth mangement
techniques. Their application for differing purposes, administrative
and fiscal requirements, and legal constraints and opportunities are
given particular attention. It is hoped that Wisconsin communities may
see answers or partial solutions to their land use problems in these
methods. However, it is important to remember .that quality land use
planning is a necessary requisite to be employed in conjunction with
alternative techniques of growth management.
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Introduction

A public investment is quite literaliy what the name suggests; an
investment of public funds for a public service. This report deals
with two main public investments whose placements may have a significant
impact on land use patterns: water and sewer services and road-
highway facilities. Both the legal duties of a municipality relative

to the provision of the service and the planning-land development

_guidance implications of service extension are discussed,

1

?

Traditionally the‘basic purpose behind public facility expenditures
is to preserve and protect the public health and environment. For
example, the basic policy statement governing Wisconsin's sewerage
and water regulations emphasizes direct environmental and health =
protection as the primary function of the provision of sewer and

water service.“ The stated purpose is: "to protect, maintain and

improve the quality and management of the waters of the state,

ground and surface, public and private. Continued pollution of the

waters of the state has aroused widespread public concern. It

endangers. publlc health and threatens the general welfare."

However, most public investments have been made in response to
increasing development. Public utlllty extensions have usually
been provided to whatever development that is taking place, often
sprawling urban development, rather than only making extensions to

-serve guided development. The resultant problem is that public

utility service to outlying development is very costly to local
governments. Development patterns that increase density and avoid
sprawl could reduce capital development costs for local streets,
sewers and. the like by as much as 64%.4 Because of the high cost
of public utilities and low local community fiscal resources, plans
have been developed to irvert: the current cause and effect pattern
of growth demands and public utility installations. In these ,
plans, the infrastructure of ‘public utilities would precede growth
development and channel the development into predetermined, already.
serviced areas. Utility services would be gradually extended from
existing urban areas to accommodate new development.

The basic concept is relatively simple--the governmental unit
determines: (1) how much growth will occur within a specified

period; (2) where the growth could be most beneficially. located to
enhance the welfare of the community; and (3) what public service
facilities will be needed and the specifications thereof.  The.

local government installs the public facilities in the predetermlned
area. The local government can then channel development to pre-
serviced areas by either relying on the inducement to build where
desirable services are already installed or by prohibiting development
in non-serviced areas.

o
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II.

This approach benefits the local government and fulfills the en-.
vironmental and health purposes of traditional utility extension.

' The local- government can plan with more certainty, stability and

economy since it has predetermined where and at what density growth
will occur, rather than simply providing services wherever growth »
occurs. The expense of installing public services is reduced because
they are provided in a concentrated district as opposed to being
scattered throughout a sprawled development pattern.  -The goals of
environmental protection are furthered because growth is channelled
around environmentally sensitive areas into those areas which are
pre-serviced and can more readily accommodate new growth without
environmental degradation, Public health problems that may occur
due to inadequate publlc facilitles are also reduced.

Examples of Controlling Growth Through Public Facilities

. There are two existing,typestof progrems through which local govern-

ments may control the location of public facilities. The first,
Capital Improvement Programming, has only a limited effect on
facility placement. The second is a type of growth management
program which directly determines where publlc improvements will be-
31tuated

A. Capital Improvement Programming

Capital Improvement Programming is the scheduling of physical
public improvements for a community over a.certain period of
time. The scheduling is based on a series of priorities.
developed according to the need, desire or importance of such
‘improvements and the community's present and anticipated
‘financial standing.5 A Capital Improvements Program (CIP) can
have a great impact on a community's growth in that it determines
whether or not certain investments will be made at all., The
primary empha51s, however, is usually on financial analysis
rather than location.®

N The combination of a capital‘improVement program and a land
use plan could result in.an effective growth management program,

. Buch a program would include all capital expendltures which
influence the rate and character of growth. It is important
that the entire range of public facility projects be viewed in’
terms of their cumulative impact on growth. Through-a de-
termination process of. cost-benefit analysis, environmental
enalysis and projected growth analysis, decisions could be
made on where to locate public investments so as to direct
development into those areas deemed most approporlate to
absorb new growth. .

0f primary significance to.an effective CIP-land use program-

is the need for various professionals and decision-makers to
work together. Engineers, planners, administrators and political
decision-makers all play important roles in public facility
location. Therefore, a cohesive program coordinating the
various policies and objectives of these groups is necessary.



Local government must act in-a reasonable manner. Actions

- which :are arbitrary or capricious:will be invalidated by the

.influence the rate, amount, Or ‘geographic ‘pattern of growth =

- courts, CIP's which reflect careful, well-reasoned planning
-and resource allocation are’ not llkely to Tun 1nto such funda-
vmental 1egal obstacles.7 Dt .

. " Direct Control Through Facllity Extens1on
VThe focus of a growth management system is to control oT

"within one or more local jurisdictions." "8 " The elements used

~to influence growth-are varied; they include legislation,
administrative devices, planning approaches and fiscal techniques.
Most existing growth management systems use the location of or :
access to -public improvements as a:part of the approach. As

with CIP, a truly efficient and effective system would include

- coordinated’ dec1sion—mak1ng among all of the above mentioned

’ elements 9.

Two of the most widely known growth management programs’in
this country are those devélopéd by Ramapo, New York and
Petaluma, California. The legality of both plans has been
upheld by the courts. Both plans use the entire range of
municipally controlled publi¢ facilities: avallable to them to
coordlnate and t1me development

A third and more 1imited system, that of Boulder, Colorado,
“uses ‘sewer and water extension dsa’direet means: of -guiding
growth. The Colorado Supreme Court- recently held varlous

-aspects of the program as 1nvalld s

‘ilﬁ' Ramapo, ‘New York

"The township of Ramapo New York is “a rural and suburban
area of unincorporated land -located 25 miles north of New
York City. Ramapo s program was developed in response to
"an exXplosive- population increase (x20% from 1960-1970),

“much of it taking ‘place in areas 1nadequately served by
‘public facilities. The plan-attempts to control the
timing and location of thew’ development by tying it to
staged capital improvements.  Interim development controls
were established -in congruence with:an 18~year capital
improvement plan. The -plan schedules thestaging and
'sequencing of all sewerage, drainage, recreation and park
facilities, as well as improved roads, throughout the.
‘town. Specific amounts of develdpment points, based on
the .availability of public facilitiés and-gervices for a
site, are required before the construction of residential
subdivisions of two or more lots ¢an commence. The developer
can advance the date of construction by installing the
‘necessary public facilities himself.lo”'Remapo avoids
‘overburdening existing and newly installed public facilities
by 1limiting development' to those areas having all of the

&
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‘necessary supportive facilities. The New York Court has
- implicitly held that the Ramapo plan was within a '"reasonable"

time frame for the installation,of,servicgs.ll

‘Petaluma, California

Petaluma, California is a répidly groﬁihgvcommunity

-.approximately 25 miles north of San Francisco. The :

factors resulting in the adoption of Petaluma's growth
management plan were very similar to those Ramapo faced.

"In this plan development is tied to utility and school
_capacity. and is to be balanced between the two.sides of

the town. The plan permits the construction of 500 proposed
future housing units based on their impact on public

.. facilities, design and other factoxrs.  If a development
- project conforms to the general plan for the town, it is

judged on the basis of its impact upon local -facilities
and .is allocated points on the basis of such.factors as
the availability of public utilities and services.
Additional points are received according to other rating
scales. A permit is granted. if sufficient points are
accumulated. The plan restricts the number .of dwelling

- unit permits per year to 500; each-unit representing

approximately three people. The restriction applies only

_to development projects involving five units ‘or more and

therefore does not restrict construction of -single family
homes on single lots.l a Cot L et

.'Boulder,’Colorado

Boulder's growth management plan was aisd“pfompted'by a

desire to protect the current life 'style and-the natural

environment in the face of a high growth.¥ate.l3 . The

- plan operates in Boulder city.and 44 square miles around

the city in. Boulder County. -The city is the -sole provider
of sewer and water services in the area.---When .a developer
requests sewer and water services from the-city, the
request is reviewed in terms of its compliance with the -
city's comprehensive plan and the -range of wurban services .
available to the proposed development prior to approval.
However, legal difficulties arise when a development
proposal involving land outside -the city limits meets the -

~zoning requirements of the county but does not .comply
 with the city's land use plan and growth policies. This
“was the situation in the case of Robinson v. City of Boulde;14‘

" where the City of Boulder denied water and sewer services
to Robinson's proposed subdivision because it was inconsistent
.. with various aspects of .the city's interim growth policies.
However, the subdivision plans met all the county requirements.
. The Colorado Supreme Court held :that the city, as the

sole and exclusive provider of water-and sewer services

. in the area, acts as a public-utility and may not refuse .
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hook up for non-utility related reasons where the city
has held itself out to serve the area.l® The court
suggests the service denial would have been sustained had
it been based on Boulder's incapacity to supply the
service on economic considerations.

III. Water and Sewer System Extensions as a Growth Development Guide

A" The Impact of Sewer Extensions on Community Growth .

Sewer (and water if in an area unsuited for private wells)
extensions can be a highly effective growth management tool.16
The impacts of sewer extension policies are often stronger and
more direct than those of highways. Existing sewerage systems
do attract certain types of development, especially in those
areas where intensive development cannot be supported by

septic tank disposal systems. Sewer investments are most

likely to stimulate development in suburban areas with substantial
tracts of undeveloped land.l’ '"Generally, significant increases
in single family housing construction can be expected to

follow new sewer investments in areas where there is little
vacant, sewered land, where vacant land prices are low relative
to the regional average, and where large tracts of contiguous
undeveloped land exist. Any variation from these conditions
reduces the likelihood of major secondary impacts on single
family housing."18 Sewer installations also hdave a strong
impact on multi-family development when an area has high

access to existing employment centers and substantial amounts
of vacant land.l9

However, it is important to remember that a lack of adequate
sewerage facilities does not necessarily prevent development.
As it has been estimated that over 50% of the land area in
‘Wisconsin is suitable for septic tank waste disposal systems,
‘many areas can be developed without the need for sewerage
‘treatment systems.’ i

20

'B.- Legal Concerns

As ‘the Boulder example illustrated, water and sewer extensions
or non-extensions raise several legal questions. The legal
problems arise in three areas: (1) When the utility must

“extend its services; (2) when'the utility may refuse to extend
its services; and (3) when the municipality may compel property
owners to utilize the services. The regulations and obligations
concerning water and sewer extensions are, for the most part,
mutually applicable. Because all sewer systems and most water

 systems in Wisconsin are municipally owned and operated, this
paper will treat sewer and water utilities as being controlled
by-government or a governmental agency. - Moreover, municipal
utility obligations, responsibilities and regulations are not
be construed inconsistently with those regulations governing ”
public utilities under sections 196,01 to 196.79, Wis. Stats.
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1.

Basic Duties of the Utility District--When is Extension

Reguired?

a.

Within the utility's "scope of undertaking"

Generally, a utility district?? is required to serve
those within the district as far as the utility's
"undertaking" extends. The utility is required to
serve those outside the district only where it has
"held itself out" to serve the.area. Unfortunately,
these terms do not have any:precise meanings.. To -
analyze the situation, two questions are raised when
a property owner fequests service in an unserviced
part of the district or in an extraterritbrial area:

1. Has the utility extended service in that area
before?

2. Is the utility holding itself out as available
to provide service in the area?

In Wisconsin every public ut111ty has only an

obligation to furnish its service to all who reasonably

require it within the scope of its undertaking, that
is, where it presently provides service.. If the

11

utility is operated by the municipality the jurisdiction

of service is not limited to the municipal boundaries,
but extends to areas ‘where the utility has undertaken

to. serve.

The utility's undertaking dées not include all those

areas where the utility has previously extended
service. In Wisconsin profession of service can be
limited in a number of ways even when there is a
utility serviced building in the unserviced area.
For example, extension out31de the municipality's
limits to property used for public, educational,
industrial or charitable purposes is deemed to fix
the nature and geographlcal limits of such utility
service; the extension of such service for other
types of uses in the same area is not required. 24
The utility may also extend extraterritorial service
by a special well-defined contract to another town
or area; the profession .of service belng limited to
the terms of the contract.25 A village or city
utility may also file a map with the Public Service
Commission explicitly defining the limits of extra-
territorial extension.2®6 The map would delineate
the utility's "voluntary" service area.?’ "Once a
utility has filed a map, neither distance nor a

listing of other areas being served has any validity
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as a test for determining whether or not a utility

has held itself out to serve an area."28 The
question of profession of service is one of fact for
the Public Service Commission and, eventually, the
courts.29

Within the’ Utility d_istrict » !

Within the utility district or municipality, the

utility (municipality) generally has a discretionarg

function in providing both wateér and sewer service.
‘The ‘date of. construction, capacity, location, number

of units and cost are factors that may legitimately
lead.‘to a decision not to serve a portion of the
district. The city or utility cannot be compelled

to extend service unless a refusal to extend is
arbitrary or an abuse of discretion. Factors which

can -enter into thée decision include: physical
remoteness of the locality,3l cost of providing
service, immediate and prospective revenues collectible
from the extension, impact of”the extension on the
general financial conditlon of ‘the utillty, and

-whether the utility 'is taklng a-stake" in the
gpeculation of -a ‘developer’s ‘success by extending
service.33 If both the demand for the service and
“the probability of increased demand are LLow.,3 it 1s
‘likely that no-extension would be required.

the present demand is low but there is an expected
increase in the future, and the cost of the new
service will be recovered by reasonable charges only

withiin a considerable period of time, it is likely

that an extension must be made. 'Even if present
demand “is high and future demand is low, an extensgion

~will probably have to be made. However, if the

demand is mot high enough ‘to’ support a reasonable

' rfetu¥n ‘of revenue - at any time the utility's ability

to sustain a- continulng loss in one area must be
balanced against ‘the service needs of the majority

“"of the public.35" An important factor in the balance
" {s whether the utility ¢an bear the initial cost
“‘burden and ‘whether ‘the unserviced area is close

encugh to the serviced area to warrant construction

~of 1nterceptor llnes.'“

"It is becomlng accepted in planning law that munic-

ipalities cannot zome out matural growth, 36 ghirk
their respongibilities-to meet the demands of growing

7communities,37 or restrict population to present
" levels.38 A municipality may not, for example,

N
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Eermanentix prohibit a party from constructing an
apartment complex because of an inadequate sewerage
treatment plant capacity. The burden of maintaining
or enhancing the general condition of the entire
community may not be forced upon one party or class.3?
In short, a municipality cannot indefinitely postpone
the improvement of its public utilities.

If the financial condition of the utility will not
allow it to make an economically feasible extension
and if an extension would seriously overburden
present. treatment facilities, the municipality
generally will not be required to extend its services.
An exception is where the reasons for inadequate
facilities and finances are exclusionary; that is,

the municipality wishes to deny services to a particular
group?0 or it simply wishes to halt all growth.4l
However, a municipality may not plead poverty

forever., Utility districts are required to construct
adequate facilities for population increases that

may be reasonably and naturally expected. Public
facilities may be phased, allowing for gradual
development, due to lack of financial resources.
However, there must be a definite plan for extensions
within a reasonable period of time--e.g., within 18
years as in the Ramapo plan.

Although phasing, staging, or timing of develbpment

"may be an answer to problems presented by the lack

of both funds and time to upgrade existing utility
systems in the face of growth pressures, there are
several caveats to staging facility installations

and denying extensions prior to the scheduled time.

1. A municipality acting as a utility generally
may not deny water or sewer services for reasons
unrelated to water or sewetr services#3 in
order to induce, for example, the application
of larger lot sizes or other land uses.

The staging or phasing of growth in Wisconsin
would not necessarily be motivated by growth
pressures from nearby urban areas. A growth
management program would more likely be in
response to leapfrog development and its resultant
high costs, or in response to environmental
protection and a DNR order to install a water

or sewerage system. The legal requirements are
nevertheless the same. Utility service with

the profession of service may not be denied for
non-utility reasons. There must be a relationship
between the denial of service and the inadequacy
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of the conditions of the utility system. In
preventing leapfrog development, the municipality
may delineate an area of service near the
municipal limits and refuse to serve any other
extraterritorial areas. Even if the leapfrogging
occurs within the municipal limits the utility

is not required to serve areas bevond its

. profession of service or to extend its services

in anticipation of new development.:

A lack of adequate revenues to install an
entire or partial sewer system immediately,
with regard to a DNR order or environmental
concerns, may also bring about the staging of
public investments. The primary purpose of
such a program would be to make the utility
service economically viable rather than to
control growth. The constitutional rights of
equal protection and due process should not
present themselves as legal problems for a
program of this type. However, the DNR could
refuse to permit the delayed installation of
the necessary facilities on the basis of health
or environmental considerations.

The Fourteenth Amendment, Due Process-- Legislation
which restricts the development of land lacking
adequate facilities is an exercise of the

police power, which can only be exercised to
promote public health, safety and the general
welfare. The standard test of the validity of

a regulation is whether or not the regulation

is reasonable. The determination of reasonableness
involves two questions: 1. are the objectives
of the regulation legitimate; 2. are the

means employed rationally related to the
legitimate objectives?45 The objectives of the
restrictions may not completely insulate the
community from natural growth. The regulations
must relate to the general welfare, a concept
encompassing very broad dimensions. Preventing
the overburdening of a sanitary system would be

a reasonable exercise of authority consistent
with the protection of the general welfare.
Denial of utility extensions for specified
periods of time in order to maintain the

quality of the public utility system would be
reasonably related to the valid use of police
powers. In Town of Beloit v. PSC, the court

held that on the basis of a filed service map,

it would be a violation of due process to

compel utility to extend beyond the area of its
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undertakihg.47 Additionally, it may be argued
that a denial of sewer services will not
constitute a taking by prohibiting development
since developers do not have a vested right to
the commitment of municipal finances.

3. Equal Protection-- Police power regulations may
not unfairly discriminate against lands and '
their owners that are similarly situated. For
example, denial of public services because of
racial discriminag%on has been found to be
unconstitutional. Regulation which restricts.
a fundamental public interest4? must show a’
compelling government interest for its use.

The constitutionality of a regulation may also
be successfully challenged if it contains
aspects which potentially exclude certain
segments of society.

Phased growth plans would likely withstand a
constitutional test if there is a demonstrable
need to control growth, if an inceased capacity
to accommodate growth is a result of the program,
and if bogT low and moderate income housing are
provided.

Equal protection challenges based only on the
objection that the regulations unfairly discrim-.
inate against parcels of land that are similarly
situated can be overcome if the classification
created is reasonably related to the legitimate
purposes of the regulation. This is a minimal
‘test which could be met by most reasonable
phased growth programs that operate in conjunction
with an approved municipal plan and schedule

for the installation of public facilities.

Approval by DNR

In Wisconsin the discretion of a public water or

sewer utility to extend service is subject to approval
by the Department of Natural Resources (DNR). The
DNR may also compel a municipality to construct a
water supply or sewerage treatment system if the
absence of such a system or plant cggstitutes a

‘mepace to public health or comfort. The DNR may

also require the sewerage system of any governmental
unit to be planned and constructed so that it may be
connected with the systems of any other town, village
or city.5 However, there are some limitations
placed upon the DNR's authority.
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In Beloit v. Kallas the DNR used its authority under
Wis. Stats. sec. 144,07(1) to order the City of

" Beloit to extend its sewerage service to an area
‘outside the utility's service area.”> The area had a

number of individual septic systems which were
failing. Since the order required the annexation of
the area by the city a referendum for annexation was
held and defeated. Under section 144.07(lm), the
DNR order to extend services is voided if anmexation
is defeated in a referendum. The Wisconsin Supreme
Court, althpugh recognizing the state's interest in

‘protecting the quality of its waters, upheld the

constitutionality of section 144.07(lm). The court
stated that if two statewide interests conflict it
is up to the legislature, not the courts, to decide
which interest shall be controlling.56 The decision
affirmed the principle that a municipality has

ultimate authority to control the expansion of its

service area.

On the other hand, in the Village of Sussex v. DNR
the Wisconsin Supreme Court held that a municipality

‘must comply with a DNR order to establish a municipal

water system, even if the electors voted against the
allocation of construction funds in a referendum.>
The village was without a municipal water system and
had numerous private water wells which were found to
be unsafe. The municipality was required to provide
services to its citizens. Those private wells which
had been tested and found as unsafe were required to
be abandoned and sealed without their owners being
entitled to compensation.

The distinction between the outcomes of the two
cases rests on the authority the DNR used to order
the municipalities to comply with state regulations
and the nature of the state interests involved. 1In
Sussex the DNR found that the lack of a municipal
water system created a public nuisance under Wis.
Stats. section 144.025(2)(r). The court held that
although sec. 66.065 provides one method whereby a
municipality may construct a public utility on its

“own volition (the authority Sussex used for its

referendum), sec. 144.025(2)(r) is an alternative.
Moreover, where the provisions of Chapter 144 are
resorted to, a referendum is unnecessary. The court
stated that it was the legislative intent that the
opinion of the local electorate, expressed in the
referendum, could not defeat the state's public
policy. In Beloit, sec. 144.07(lm) governs municipal
compliance with DNR orders based on sec. 144.07(1).
The legislative intent to allow a referendum to void
the DNR order is explicitly expressed here.
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The DNR may also refuse to approve an extension if
it finds that extension will cause the treatment
facility to operate beyond its capacity or if state
water pollution standards would not be met.?? This
would preclude additional development, despite
demand, until the treatment facility is expanded.
The DNR also has direct approval power over any
proposed sewerage plan.

.The DNR also has authority to administer environ-
~mental assessments and environmental impact statements

(EIS) under the Wisconsin Environmental Policy Act

-(WEPA)51 for state projects. However, the DNR has

determined that EIS's are not required for sewer

..extensions.

Metropclitan sewerage districts

A metropolitan sewerage district must allow the

‘attachment of the sewage system of a petitioning

municipality to its system when the qualifying
requirements of Wis. Stats. sec. 144.05(1) have been
met and prescribed procedures have been followed.

‘This is limited to a locality within a county having

a population of more than- 240,000, located within a
drainage basin of a lake not less than two square
miles nor more than 16 square miles, and within 18

miles of a_sewage plant and ten miles of a sewerage
Adis;rict.63- ‘ : "

aUnder Wis. Stats. sec.‘66.24(l)(b) a metropolitan

sewerage district may refuse to provide service if

. the petitioning sanitary district does not conform

to the commission's plans, which must be consistent
with the adozted plans of the regional planning
commission.6

there must be a rational basis for the denial, such

17

A denial of service may not be arbitrary;

as the distance to the petitioning locality, unreasonable

~ cost burdens on the district, etc.
-.Other situations

1. Suppose a sewer interceptor traverses a non-

..serviced area, with the utility serving areas
on.either side:of the non-serviced area.

If a property owner adjacent to the interceptor
. requests annexation, must the utility grant it?
If the property is within a district and if the
capacity of the utility svstem would not be
unreasonably overburdened and cause a health
hazard, the answer would likely be yes. The
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primary question is whether the presence of an

interceptor connecting a serviced area to

another serviced area constitutes a "holding

out" of service. It is arguable that the

municipality would not be financially burdened

because the interceptor is already installed

and the developer would pay the cost of laterals

(and connectors if the area to be serviced is a
subdivision). Therefore, mere installation of

the interceptor could constitute a "holding ~
out" of service. However, if the extension of '
the service would prove to create a health
hazard to other residents and cause a malfunction
of the sewerage system treatment plant, the
extension should be denied by the DNR on

public health grounds. If the non-serviced

area is presently a health hazard, due to non-
functioning septic tanks for example, the DNR
cculd have the authority to compel an extension
of the sewer facility to abate the hazard,
depending upon the statutory basis DNR uses. 66

A metropolitan sewerage district is composed of
sanitary districts. To obtain service, each
sanitary district must organize, petition the
metropolitan district for inclusion, and build
sewerage collector lines. If the sewer interceptor
connects two sanitary districts of a metropolitan
sewerage district, an individual property owner
located between the sanitary districts would

not be entitled to receive the service, even if
his property was adjacent to the interceptor

and one of the sanitary districts. If the

owner organized the surrounding area into an
appropriate sanitary district, annexation of

the entire district could be compelled.

However, the Wisconsin court, in the case

In re City of Fond du Lac, stated that municipal

approval is required before an unsewered petitig9ing
area could join the municipal service district. =

If an area within a water or sewerage district is
located at a distance from all serviced areas,

and if the area in question poses a health hazard
if it remains unserviced, must the utility

extend to serve the area? Upon an order of the
DNR, the utility must extend its service.

In the absence of a DNR order the answer depends
on the financial status and treatment capacity

of the existing system.°”’ The utility is obligated
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all who reasonably require it. The request for
service of an ares within the districts' '
limits which needs the service because of an

. existing or imminent health hazard is arguably
reasonable. _ .

3. If an area outside the municipality's limits
‘poses a health hazard because of the lack of
sewer or water services, must the utility
.extend its services to that area? In Town of
Beloit v. PSCZO,well tests of an area outside
the municipality showed that the water was
unsafe. The utility was not compelled to
extend because the utility had not held itself
out to serve that area. A utility has no
obligations to extend its services beyond .its
corporate limits.

Can unsewered development be prohibited?

Denial of utility extensions as a growth management
tool alone cannot prevent leapfrogging and sprawl as
long as unsewered development is permitted and the
land involved can support a septic system. It has
been argued that counties in Wisconsin possess the

" authority to_completely prohibit unsewered subdivision

deVelopment.7 "~ The argument is largely based on the
premise that septic tank waste disposal systems lead
to the deterioration of the ground water supply,
which is a direct source of replenishment for the
navigable waters of the state. The public trust
doctrine’2 gives the state the power to protect the
water quality of the state's navigable waters.
Through Wis. Stats. sec. 144.26, the county would
have the authority to ban unsewered subdivisions due

"to actual or potential threats posed by septic tanks

to the ground water quality. In addition, municipalities
would have authority under Wis. Stats. sec. 236.45

to restrict unsewered subdivisions in order to
facilitate the adequate provision of sewer services.
These restrictions would also be applicable to the
extraterritorial subdivision review areas of cities
and villages. The existence of unsewered subdivisions
on scattered sites would mean that local governments
may be forced to extend sewerage facilities sooner,
and at greater expense, than would be necessary if
compact .development took place.

 What these arguments may really point to is the need

for closer supérvisiontof septic tank installation
and operation, not the total prohibition of unsewered
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1subdivisions According to a survey done by the
Department of Health and Social Services in the late

1960's, 89% of the septic tanks tested were in
violation of the Administggtive Code governing
septic tank installatiom. Twenty~-two percent of
the systems dysfunctioned in such a manner that

discharges to the ground surface and to ground

waters occurred. Had the tanks been properly
installed, or had the initial permit been denied due

to soil unsuitability, the majority of septic pollution
problems would have been avoided. The DNR may also
prohibit the use of septic tanks in any area where

it finds that they would impair water quality.’4 If

- prohibited, the DNR must recommend alternative
methods of waste disposal.

Given closer monitoring75 of septic tank install-
ation and maintenance, the ground water deteriora~
tion argument to prohibit unsewered subdivisions may
well largely be addressed; that is unless it can be
proven that all unsewered subdivisions create a
concentration of discharges which most soils in the

' county cannot tolerate

' In addition, prohibition of all unsewered subdivision
-development might be unconstitutional if there were L
‘no alternate means of allowing growth.

- In short, even if it could be shown that septic
- systems lead to some ground water deteriorationm, it-

would be necessary to provide adequate sewer services
in areas inm which growth could take place. In

counties with few sewage treatment plants, an ordinance
with blanket prohibition of unsewered subdivisions
would likely be held invalid by the courts.

Nonetheless, it is possible to restrict unsewered
subdivisions in certain areas. Under Wis. Stats.
sec. 236.45 municipalities have the authority to
enact subdivision ordinances to facilitate the

adequate provis1on of sewerage disposal services.

*"In'areas where septic tanks would not be permissible
“under Wisconsin Administrative Code H 62.20 the '
vlocal government .could prohibit unsewered subdivisions.
‘Sec. 236.45 also permits subdivision regulations for
-~ the purpose of encouraging the most appropriate use

of land throughout the county. It could be argued
that the prohibition of unsewered development would

‘be valid as encouraging appropriate uses of land
" when adequate sewered areas exist to accommodate
‘growth.

16
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In short, unsewered development can be prohibited
where health hazards would exist or where its
installation would impair the adequate provision of
services (i.e., prohibiting unsewered development in

" areas that will be sewered within a reasonable _
time). A total:county-wide ban on unsewered development,
absent extraordinary circumstances, may well be
invalidated by the courts.’’

Can Government Compel Landowners to Hook Up to Sewers?

As a general‘rule;'ﬁunicipalities can compel property
owners to make. comnection with a sewer when the public

,health<re?uires it, -and to pay the costs and expenses

involved.

In Wisconsin any:city, village or town with a population
- of more than 7,500 having a system of waterworks or

sewerage, or both, may by ordinance require buildings
used for human habitation and located adjacent to a sewer
or water main, or on a block through which one or both of
such .systems. extend, to be connected with either or
both.’¥ These powers of the municipality are broad. A
1950 Wisconsin attorney general's opinion advised that
the city's authority to protect the public health extends
to the installation of facilities needed to permit the
drainage of household sewage into the public sewer system

‘as well as the construction of a sewer pipe to.the

basement of a dwelling. S0 These facilities include

. toilets and a water. system as well as connection pipes.

The attorney general reasoned that the municipality has
broad powers to act for the publjc health and that under

Wisconsin Statutes sec. 62.11(5) 1 they “¢ould be limited

only by express language. Since the purpose of Chapter

144 (which.grants the authority to require sewer connectlons)
is to promote and: protect public health, the purpose of

the statute would be thwarted if the local government
could not compel the installation of facilities' reasonably
necessary to feed into the municipality's system.

It seems clear, then, that a local government has the

- statutory authority to require a connection to the sewer

system when the:occupation of the property in question
without a.conndction would pose a health hazard. It is
quite unlikely that the property-owner -could obtain

~government compensation for a septic tank, the use of

which 1is ordered discontinued.

In Viliage of Sussex v. DNR;83 the Wisconsin Supreme

Court held that the capping of private wells due to water
contamination was a-police power regulation that restricts
property in order to prevent a public harm rather than to
create a public .benefit, and therefore the property owner
has no right to compensation. Under the reasoning of

Just v. Marinette,84 a malfunctioning septic tank is as
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great a public health hazard as & contaﬁinated private
well. Therefore, the Sussex line of reasoning should be
controlling in a septic tank discontinuance situation.®3

The next question raised is: May local government
require the owner of property, which is located adjacent
to a sewer or water main or is on a block through which
such a system extends,,s6 and which has an approved well-
functioning septic system that poses no health hazard, to
connect to the adjacent sewer line? May local government
design and install a new sewer line past a number of
well-functioning septic systems and require the owners
thereof to pay the special assessments, fill in their
septic tanks, and connect to the city sewer system?

The Michigan courts have held that.there must be a
finding that a private sewage system presents a health
hazard before the owner.can be required to connect to the
municipal sewerage system.87 In-other words, sewage
would have to flow or emerge from the -property contrary
to the public or private interest.-

However, it can be argued that the concept of what constitutes
a public health hazard was interpreted toc narrowly by
the Michigan courts. A concentration of septic tanks in
one area, even though individually approved at the time
of installation, may well prove to be a future health
hazard because of the density of the systems in the area.
The purpose of Wisconsin Statutes Chapter 144 is to
prevent health hazards, not simply to take remedial
measures once the harm has occurred. Therefore, in
certain circumstances local government should have the
ability to compel owmers -to connect to its sewer system
even though private septic systems may be functioning
properly at the time of inspection.

In Vandervelde v. City of Green Bay89 the issue of
compelling connections to municipal systems was presented
to the Wisconsin Supreme Court. The city wanted to

extend a sewer line to property at the tip of a peninsula.
The extension was planned to traverse private properties

on the peninsula and the-city wanted to levy special
assessments and compel hook-ups by these intervening
property owners. The court invalidated the entire condemnation
and assessment process due to procedureal irregularities

in the city council proceedings authorizing the sewer
extension, easement acquisition and levy of special
assessments. The decision did not bear on the issue of
whether or not a reasonable necessity:for the extension

of services to the property owners existed. However, the
court said that the city must show a "reasonable necessity"
for it to exercise its condemnation powers.
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Therefore, the Vandervelde decision could be interpeted

to support a local government's ability to compel connec-
tion to its sewer system despite the presence of properly

. operating septic tanks if the government can show a

reasonable necessity for the sewer extension.

C. Other Than Legal Concerns

1.

Con31derations in Developing a Growth Management System Based
on Utility Extensions

v The first step in developing a phesed growth program or a

utilities placement plan might be to decide why such a
program 1is needed. This is particularly important since
the local government must have a legitimate basis for

" guiding the timing and placement of growth. 90 There are

at least four legltimate reasons for this type of planning:
"(1) to economize on the costs of providing municipal -

facilities ‘and services and to maintain them at a high

quality level; 2) t6 retain municipal control over the

_eventual character of development by preventing premature

and sporadic bullding in places unprepared for development;
(3) to maintain a desirable degree of balance among
various land uses; and (4) to achieve greater detail and
specificity in development regulation."91

Second if the goal of the program is to eliminate sprawl,

'fthe causes of the sprawl should be ascertained.92 These

causes may include: (1) pr1vate service alternatives to

‘ pub1ic service, e. g private wells, private sewerage
_ treatment systems, septic. tanks'93 (2) fragmented suburban
cutilicy districts or private systems serving specific

developments that” allow scatteréd and low density growth;

" and (3) a centralized ‘metropolitan public service system
~that may operate in’ confllct with the area's growth

guidance’ policies.94

Thlrd the con51deration of the planning fundamentals for
the extension of munlcipal services in relation to the

-partlcular municipal area is essential. These fundamentals
"include'_' :

1. Basic informatlon on the characteristics of land
surroundlng the mun1c1pa11ty with respect to its
" use, its’ populatlon, the level of existing development,
. presently available municipal services, and any
'environmentel restraints which may require the use
of mupicipal utility systems;

2. A thorough understanding of the ability of the

municipality to expand and extend its services and
an appreciation of the costs incurred in extending
services.into new areas;
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3.

A thorough analysis of the cost of extending each
 service presently offered by the municipality and of
‘Yevenues which would be gained by annexation.

2. Institutional Factors Affecting the Use of Sewerage

Systems for Growth Management

‘a.

Funding

Because of the high cost of seweragevtreatment
systems, funding programs for plants, interceptors

and collectors have a major i"fluence on the use of
. ‘sewer exten31ons to manage growth., Federal Environ-

mental Protection Agency funds supply 75% of the

" cost for treatment plants ‘and’ interceptors, to which

the’ state contributed an’ additional 5%. Another

 state’ program contributed 254 of the cost of collection
systems for developed areas eéxisting before 1970,
An ‘additional state program ‘provided up to 50% of
the cost for a ‘treatment system plant interceptors

"’ and connectors for small communities that have

a'new state’ program to provide mur

- limited financial Tresources. and'lack ‘an existing
‘ treatment system ' :

Funds ‘for the state programs}meﬁtioned above have
either been depleted or entirely obligated Therefore,
the legislature will be considering the enactment of
cipalities with
state funding for needed water qua lity treatment
facilities during fts 1978 annual b dget review. As

'_proposed “the " program will’ be allocated $60 million
over & lo-year period with ‘the ‘4tate providing 60%

of total project costs. ) The funds will be primarily
earmarked for ‘tredtment facilities, .although funds
may also bé used ﬁor collection systems in unsewered
communities.

lThese programs were primarily designed to alleviate

ex1sting sewage treatment ‘problems. 01 However, the
federal Env1ronmental Protection Agency guidelines
require that a 20-year excess capacity be built into

‘the system. This stipulation creates several problems.

First, most communities have limited ‘and inadequate
tools to determine the amount of excess capacity

that will be needed. Second ‘it is possible that

growth’ within the next 20 years will not be in those
same areas that’ presently présent themselves as
problems. Third, ‘the excess capacity may be used to
provide sewer sérvices for rapidly expanding develop-
ment, essentially providing a free bonus of pre-
installed and pre-paid sewerage systems for such
development.\ Fourth, the area requiring sewer
service may not be the’ optimum ‘or most desirable

area for future development.



Suggested. responses to these problems include the
elimination of state and federal funds for excess
capacity, making future users pay for the sewage
treatment service." One method of taking action
is by requiring the municipality to pay for the
excess capacity through bonding spread over the
period of excess capacity. In this way federal and
state funds would be spent for their original pur-
pose of alleviating existing critical problems.

If such controls are placed on federal and state
funds, municipalities that wish to encourage growth
through service extensions will have to fund the
project themselves. Undoubtedly few communities
have sufficient funds of their own to finance such
undertakings. - However, through careful analysis and
planning, such a system could become economical
since those services would be concentrated rather
than dispersed. Financial restrictions could
induce municipalities to plan more carefully.
However, they could also hinder the construction of
sewers needed. in the near future. New federal and
state programs would be needed to help alleviate
these problems.

‘ Invany event iﬁ may be very'difficult for many

communities to be able to rely upon obtaining state
or federal funds. Currently, any community or
sewerage district requesting federal funds is placed

on a.priority list agministered by the Department of
Natural Resources.lo The list, fifst drawn up in

1973 and revised annually, reflects funding priorities

for step 3 project phases, under which actual con-
struction costs are financed.10% The 1977 1list
contains 556 communities, most of which have received
or have been approved to receive step 1 funds.
However, since step 3 requires the greatest expendi-
ture of funds (roughly 89% of the total funds availa-
ble), only 54 projects, totaling over $244 million,
are presently being funded for the construction

- phase of the process.

In summary, it seems that a community that wishes to
guide: growth through utility placement must be
prepared to fund such a program primarily through

- its own resources.

Alternative sewerage disposal methods

Alternate; less expensive methods of wastewater
collection and disposal could possibly be used in
rural or small communities to alleviate pollution

25
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problems and, perhaps, to guide growth. The North-
west Wisconsin Regional Planning Commission has
investigated the cost and feasibility of several
alternate sewage disposal methods. The primary
focus of the study was to explore optional methods
of diverting sewage from filtering into lakes and
streams in areas where installation of a sewage
treatment plant and system would be prohibitively
expensive. ‘

One system uses grinder pumps and plastic pipes to
divert sewage .to stabilization ponds located away
from the shore. This system would be suitable for
small high density development. Another system uses
one large septic tank for 10-15 residences. The
septic tank and absorbtion field would be owned by
the sanitary district. Both systems cost 1/2 to12/3
less than a conventional sewage disposal system.*

These systems could be used to prevent and abate
pollution. The utilization of such systems could
encourage development where sewer extensions would
be prohibitively expensive and where soils are
inadequate to accommodate septic tanks. The systems
could also be used to concentrate rural development
in restricted areas.

c. Water facility service

State grants are also available for partial finan-
cial support for the construction of potable water
systems. These grants are primarily designed to
assist communities in extending water services to
existing development, not to encourage new develop-
ment. Administered by the DNR, the funds wili

. o : . 07
provide 25-50% of the estimated project cost.

Conclusion

Sewer extensions alone will probably fail as an effective
growth management tool unless the land involved is unsuited
for septic tank installation and use or if the land is econom-—
ically unfeasible to subdivide into lots large enough to
accommodate septic tanks.10® The majority of the coastal area
in Wisconsin has soil types which have severe or very severe
limitations for use of septic tank systems.lo9 It would seem
that the control of sewer extensions would be a key element in
any land use program for the coastal area. A coastal munici-
pality could delineate on a map the area to be served outside
its boundaries and thus 1limit development to that areall0 if
reliance on septic tanks is prohibited by soil type.
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Of course, alternative methods of sewage disposal, such as

. holding tanks .or -the mound system, may pose a threat to growth

management programs based on the control of sewer extensions.
Presently, these alternate systems are being considered in
several counties on an experimental basis. Restrictions will
have to be placed on their installation if sewer extensions

are.to be effective tools.

Sewer extensions are a less effective means of growth guidance
where land is suitable for septic tank installation. Approxi-
mately 36,3% of state's land area could support septic tank
systems.1 Based on the physical restrictions governing the
use of the mound system during its trial period, an additional
8.4% of the state's land area could be opened up to unsewered
development using the mound. This figure could increase to
18.6% if the mound system is to become available on the basis
of its engineering limitations.ll3 Those areas where general-
ized soil limitations for septic systems have been overcome by

‘mound system technology are extensive along the state's Great

Lakes shorelines. 114_ The impacts of the mound, however, will

~ be most significant in localized areas of poor soils and high
. development pressures.

Much of the existing urban development in Wisconsin is served
by septic tanks; 43% :of the subdivision plats approved by the

_ Department of Health and.Social Services in 1975 were unsewered,

In 1975 there were 16,254 septic tank approvals in the state. 1l
It would seem that addltional controls to supplement sewer
extensions will’ be. needed to guide growth in 1and areas suited
to septlc systems.

A munlcipallty could use. sewer exten31ons as part of its
_ comprehen51ve plan.. The sewer extension, as well as other
_publlc services, could attract development to a desirable

area. The degree of attraction may, however, depend on the

preferences and values developers or 1nd1v1duals may place on

the large lot in the country

If a mun1c1pa11ty does not chose to gulde its growth through a
sewer extension program it should at least be aware of the
ramifications involved with the installation of any intercep-
tor. A municipality may not refuse service along the inter-
ceptor for non-utility reasons.ll7 When an interceptor is
1nstalledv1t is essentlally inviting development. Whether or
not the development takes place depends on many factors. ' The
point is that a municipality must be prepared to accept de-
velopment once it does occur.

One of the major factors limiting sewer extensions as a tool
to guide growth-are the financial resources of a community.
Federal funds are not designed to be used as a growth guidance



28

mechanism., Even if they were, the communities requiring

financial assistance far:exceed the dmount of funds available.

When funds are not available, sewage ‘tréatment systems cannot
even be installed for pollution abitement reasons, much less.
for anticipatory growth managementfputposes}”-Nonetheless,
municipalities may be Trequired to ‘take ‘certdain measures to
prevent pollution. " Under such circumstances they 'stiould give
consideration to both desirable and probable impacts that
sewer 1nstallations w1ll have.

el

IV, Potential Secondary Effects of Transportation ‘on Growth ‘

A.

Although. the secondary impdcts:are less ‘strong and less
- direct-than those of sewer investments, the location and type

.. 3

General'Impacts:,

of transportation facilities can- have an. 1mpact on land use.l19

Transportation finaneing" policies constitute ‘one out of numerous
factors that contribute to: sprawl since transportation policies
are basically auto’ related, Earmarking most- transportation
funds for" highway and auto related’ purposes has prevented the
serious evaluation of alternative means ‘of ‘transportation.

Road location and- type g partially determinative of land use
near to roads.' -Their- impacts can’ be on- residential industrial
and commercial and’ vacant or: rural land uses.. ”' '

The relationship of residentlal land use 'to’ highway development

‘is complex. Single: family, ‘Tow density residential development

is fairly independent of the location of highways, due to
countervailing considerations, such as socio-economic pressures,
zoning ‘and- schools. ' However, near ‘the ‘urban fringe ‘convenient
highway access tends' to promote the- conversion of vacant

~farmland to low density re51dentia1 use. " Such devalopment
‘usually occurs at a"distance away from ‘the highway in order to

avoid the noise and commercial ‘development associated with the
highway itself. High density residential development is
promoted in urban areas by highways, especially near inter-
changes and along circumferential“highways

Industrial and comviercial uses also develop along ‘highways in

formerly vacant areas. ‘Artérial streets and radial highways

can promote "strip" development, whereat: circumferential <
highways attract more comprehensive development and induce

" commercial development along maJor arterials intersecting with

them. :

In rural areas, highways and all-weather roads are significant
factors in the location of retail businesses. The most inten-
sive and rapid land use changes in rural areas occur at inter-
changes and mostly involve highway-oriented businesses, such
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as service stations, motels and restaurants. Interchanges
with highly accessible frontage roads usually experience more
intensive development than those with restricted access.

The amount o6f vacant land is another important factor influ-
encing development near highways. The most pronounced con-

‘ versions of land uses are independent of highways, taking

place qﬁickly after other private or public developments have
occurred in light of the rate of urbanization of the area as a
whole.l :

Legal Issues

The issues related to road construction or extension are not
as well defined or developed as those dealing with sewer and
water extensions. Most of the related law pertains to the-
eminent domain powers of government to obtain property for
roads; official mapping authorities used to limit construction
in future rocadbeds; and the provision of access through ease-

ments for land locked properties.

Another reason for a lack of well-developed legal issues
related to growth management via road placement control is
that most development begins in an area with preexisting road
access to at least one point. A developer installs additional
roads and either maintains them himself or deeds them to the
municipality. Subdivision approvals are often contingent on
proper road installations. Unlike sewer and water installa-
tion, there are no alternative systems available which may
pose potential health hazards. ‘

This is not to say that highway location is not a highly
controversial issue. For example, the construction of I-43
from Sheboygan to Green Bay has engendered a great deal of
opposition from farmers and other citizens who contend that
running the freeway through prime agricultural land would
deprive the state of valuable and productive agricultural
lands. Environmental preservation concerns may also be the
basis for objection to other highway projects; especially when
a project would destroy a particularly sensitive environmental
area. . '

Traffic safety, volume and other related issues are the major
factors most often taken into consideration for highway loca-
tion decisions. However, the issues of environmental protec-—
tion and land use impacts of highways are two of the eleven
topics presently being taken into consideration in the formula-
tion of the State Transportation Policy Plan. Once adopted,
the plan will act as a guide to decision-making for transporta-
tion planning done for sgggific modes of transport, such as

-airports, highways, etc.

29
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C. Conclusion

Although the secondary impacts of roads in urban areas have
been found to be less immediate and less direct than the
impacts of sewer and water facilities, in certain undeveloped
areas they may be more immediate and potentially detrimental.
Highways make access to an area available to more people; and
a heavy influx of population, either residential or tourist,
could destroy an environmentally sensitive area. In developed
areas the issues surrounding transportation often relate to
basic policy decisions on the amount of funds which should be
spent on mass transit as opposed to additional road facilities.

To a large extent growth engendered by road extensions are
primarily due to other considerations. However, used in
conjunction with the full range of other public services, road
construction and location could be an effective ancillary tool
in a growth management program.,

VP/ms-2/17881
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~ GLOSSARY OF SEWERAGE SYSTEM TERMS

treatment
. plant_

«<———interceptor -

collectors ————|

The laterals carry raw sewage to a collector system which feeds
sewage to an inteceptor which funnels all the sewage to the treat-
ment -plant. Laterals and collectors are often installed by a
subdivider, and the interceptor is installed by the municipality.
In unsubdivided areas, the individual owner pays for the lateral
to his building. ‘
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Notes

1. E. 8 sewers, water systems, transportatlon networks.

2. All W1scon31n pub11c sewer’ systems are owned and operated by local .
government units. There are some private treatment plants serving
industrial or commercial establishments. There are 513 water
utilities in the state, most are municipally owned.: This chapter
will treat all water and sewer systems as mun1c1pally owned. = The
duties and obligations of both private and public utillties are
essentially the same. : LTERE

3.  Wis. Stats. sec. 144.025(1) (1975).

4. Friedman, Public Service Costs and Development, Summary Report,
Wisconsin Office of State Planning -and :Energy,- Department of Ad-
ministration (Sept 1975). Suburban densities of three to fourteen
dwellings per acre are all reasonable in cost. It is the one and
two acre lot developments that are far more costly to service tharn
other forms of development.; :

5. .”Cap1tal Improvement Programmlné," ASPO Plannlng Adv1sory Service
Report No. 151, p. 1 (October, 1961). ;

6. 1d. at 5-13.

7. More complex legal problems which may ariseé.from a program using
public facilities allocatlon to manage growth will be discussed
later.

8. "Urban Growth Management Systems," ASPO Planning Advisory Service
Report No. 309 310, p. iv. (August, 1975).

9. 1Id.

10. 1d. at 22-23.,

11. Golden v. Plannlng Board of Ramapo, 30 N.Y.2d 359 285 N. E 2d 291
(1972). i e ;

12. Constructlon Industry Associat1on of Sonoma o; V. Petaluma, 552
.F. 2d 897. (1975) . T e A

13. Supra, note 8, at 10.

14. Robinson v. City of Boulder, 547 P.2d 228 (1976).

15. Id. at 232,

16. See generally, Hirst and Thomson, 'Capital Facilities Planning as a

Growth Control Tool," Management and Control of Growth, Vol. II, p.
461, The Urban Land Institute (1975),

(7
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17.

18.

19..

20.

21.

22,

23,

2.

25.

26.

27.

28.

29.

30.

31.

32.

Secondary Impacts of Public Investments in Highways and Sewers,
prepared for the Council on Environmental Quality, HUD, by Environ~
mental Impact Center, Inc., p, 5 (Feb, 26, 1975)

Secondary Impacts of Transportation and Wastewater Investments
Revieéw and Bibliography, Office of Research and Development, U.S.
EPA, EPA 600/5-75-002, p. 21 (Jan. 1975).

id. at- 22,

Conversation with Dave Stewart, Dane,County Regional Plamming
Commission, March 29 1976.

Wis. Stats. sec. l44. 12 (1975)

For descriptions of various types of districts (metro, municipal,
town, etc.) and how to establish a district see, Klessig and
Yanggen, Town Sanitary Districts in Wisconsin; Their Legal Powers,
Characteristics and Activities, Inland Lake Demonstration Project,

UW-Extension (November 1973); and Feltehausen and Abbot, Institu- .
tional Factors in the Creation of Local Sanitary Districts in
Wisconsin, Land Tenure Center and Department of Agricultural Jour-
nalism, University of Wisconsin Water Resources Center, Technical
Report Wis WRC 74~01 (April 1974).

City of Milwaukee v. PSC 268 Wis. 116, 66 N.W.2d 716 (1954)

Wis. Stats. sec. 66.069(2)(d) (1975)

‘City of Milwaukee v. PSC 241 Wis. 249 (1942)

Wis. Stats. sec. 66. 069(2)(c) (1975).

The thrust of the land use plan being developed for Dane County
involves the identification of urban service areas for the munici-
palities within the county. Dane County Regional Planning Commission,
Newsletter, Vol. 10, No. 1 (January 1978). o

Town of Beloit v. PSC, 34 Wis.2d 145, 151 (1966).

1.
Sewer-—McQuillan;jThe’Law of Municipal Corporatidhs, Vol. 11, 31.17
(1964); water--""Right to Compel Municipality to Extend its Water
System," Anno. 48 A.L.R. 2d 1222 (1956).

48 A.L.R. 2d 1227 (1956).

Note, "The Duty of a Public.Utility to Render Adequate Service: Its
Scope and Enforcement,” 62 Columbia L. Rev. 312, 316 (1962).
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i34

33.

34.
35.
36.
37.

38.

39.

40.

41.

42,

43,

44.

45.

46,
47.

48.

Ramsay, "Utility Extension: Timing and Location Control," 26
Stanford L. Rev. 945 (1974); reprinted in Management and Control
of Growth, Vol. II. p. 444, The Urban Land Institute (1975).

§g££§}‘note 32, at 316.

Id. at 316-318.

National Land and Investment.v. Kohn, 419 Pa. 610 k1965).
Appeal of Girsh, 437 Pa. 398 (1970) ‘

Appeal of Kit Mar Builders, Inc., 439 Pa. 768, 769 (1970), and
Golden, supra note 11, at 398.

Westwood Forest Estates v. Vlllage of South Nyack, 244 N.E. 2d 700
(1969).

Hawkins v. Town of Shaw, 437 F.2d 1286, rev'd 303 F. Supp 1le2
(1972).

Golden, supra note 11; in Charles v. Diamond, 345 N.Y.S.2d 764
(1973), the court held that the village may not wait 4 years to
alleviate a sewage treatment inadequacy. In Belle Harbor Realty
Corp. v. Kerr, 350 N.Y.S5.2d 698 (1973), the court held that a city
could not punish a single landowner or a few landowners by refusing
building permits where the. sewage system was, and had been for some
time, grossly 1nadequate. However, the court allowed a building
moratorium stating that "if the city does choose to impose a -
moratorium, but then fails to remedy the sewerage problem with
dispatch, property owners could... sue to compel such remedial
action, as well as for any damages which might have resulted from
the city's failure to perform its duty."

The federal grants for sewer construction require that a design
life of 20 years be built into the system. Publlc Law 92 500.

E.g., a threat to public health; Comment, ''The lelts of Perm1551ve
Exclusion in Fiscal Zoning,'" 53 Boston U.L. Rev. 453 (1973).

. Reid Development Corp. v. Parsippany-Troy Hills Township, 81 A.2d

416 (1951) and 89 A.2d 667 (1952).

"Legal Considerations in Growth Management " ASPO Planning Adv1sory

Service Report No. 309, 310, p. 58 (August 1975)

Id. at 6l. : )

Beloit, supra note 28.

Hawkins, supra note 40.




49.

50.

51.

52,

‘53,

54.
55,

56.

57

58,
-,_Sé;
.60.

61.

62.

The right to travel and migrate may be such a "fundamental right";

"“phased growth programs have been challenged on this ground; see,

Construction Industry Association of Somoma Co. v. Petaluma, 375 F.
Supp. 574 (1974), rev'd 552 F.2d 897 (1975) and Brower, Owens, et

‘»gl,, Urban Growth Management Through Development Timiq5724 (1976).

Comment, supra néte 43, at 474.

I1d. at 475-476.

Sugra,_note_45.

. Wis. Stats. sec.'144.025(2)(r)‘(1975);. 60 Op. Atty. Gen. 523
(1971). e e : . .

Wis. Stats. sec. 144.07(1) (1975).

Beloit v. Kallas, 76 Wis.2d 61, 250 N.W.2d 342 (1976).

' The two conflictingvstatéwide_interests in this case concerned the
. protection of water quality and the expansion of urban areas through
annexation. : o . .

- Village of Sussex v. DNR, 68 Wis.2d 187 (1975).
Id. at 198. | - |
‘Wis. Admin. Code sec. NR 110.05.

:”Wis.»Sfatsf'seé."lha.oa and Wis. Admin. Code.Chaptgrs NR 108 to

111.

»wis;'Sféts, sec[[i.ii;’

Under WEPA guidelines state agency actions are classified into

three categories regarding EIS review requirements: Type I actions
that always require an EISj Type -II actions that may or may not
require an EIS, depending upon agency determination of significance
via a screening worksheet procedure; and Type III actions that

never require an EIS. There is a considerable amount of discretion
exercised on the part of state agencies in determining what category

an action will be placed in. DNR classified sewer extension approvals

as Type III actions. The Wisconsin Environmental Decade has lost a
recent suit against the DNR before the State Supreme Court contesting
that proposed changes in the administrative rules governing sewerage
Ssystems require that an environmental assessment be done (Wisconsin's

 Environmental Decade, Inc. v. Department of Natural Resources,

Wis. 2d (1978)). Specifically, the complaint centered on

35

NR 110.05, which relates to those regulations and procedures pertaining

to sewer extensions. The court held that if WEPA requirements were
not applicable to the establishment of administrative rules on
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63.

64.

65.

66.

67.

68.

69.

70.

sewage extensions in 1974,  they: would -also not*apply to the recent
changes in those rules promulgated in 1976, through sec. 144,025
(2)(c), Wis. Stats. - The court stdted that sinee the DNR is per=
mitted, but not required, to-adopt rules for sewer extension re-
quests under sec. 144.025(2) (c){ 1t 'is free to Process sewer ex-
tension applications and determine if an EIS is required for
extensions on a case—by—case ‘basis: -

Madison Metro Sewer District v. DNR, 63 Wis.2d 1975 (216N, W, 2d 533

(1974).

The recently enacted.Farmland Preservation and Tax Relief Program,
Chapter 29, Laws of 1977, contdins provisions directly or indirect=
ly related to public services, After September 30, 1982, counties
must adopt agricultural preservation plans and/or exclusive agricul-
tural zoning ordinances as requisites for tax relief eligibility of
landowners. TFor those counties that have adopted an exclusive .
agricultural zoning ordinance; the following findings must be taken °
into consideration if land within an exclusive agricultural zone is
rezoned: 1) whether adequaté public facilitied exist or will soon .
be provided (sec.:91.77(1)(a)); 2) whether the provision of these
public services will not be an unreasonable burden for the local
government (sec. 91.77(1)(b)); and 3) whether the land is suitable
for development and ‘will not result-in undue water or air pollution,
soil erosion, and will not unreasonably harm important natural
areas (sec. 91.77(1)(c)). Counties that adopt farmland preservation
plans must also include in such plans a "program of specific public
actions de31gned to preserve agricultural lands and guide urban
growth." Not binding on.the county or landowners, the plan must
include, among other thifigs: 1) a plan for future expansion or
financing of public facilities (sec. 91.57(2)), and 2) procedures
and standards for controlling the installation and maintenance of
private waste disposal systems, and identificatién of areas npt
suitable for such systems (sec. 91 57(3))

o Bt

The denial of a utility exteneion is ‘not-a:taking ‘of private

.property resulting from ‘a lower:land value without utilities be~
- cause any valueé. the property would have had with utility service
.was Speculative. See Ramsey, sugra note 33, at 448.

Wis. Stats. sec. 144 025(2)(:) (1975) B

In re City of Fond du Lac, 42 Wis 2d 323 166 N W 2d 225 (1969)

Wis. Stats. sec. 144 025(2)(r) (1975) .'f?

the municipality may not deny service forever. )

Beloit, supra mote 28.
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71.

72,

73.

74,

75.

76. -

77.

78.

79.

80.
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Pritchard, "Banning Subdivisions That Promote Sprawl and Pollu-
tion," Center for Public Representation, Discussion Paper 75=1-DP,

.Madison, Wisconsin (January 28, 1975)

Article IX, sec. 1 of the»Wiscon51n Constitntion.

Wirth, "Summary Report of a Survey of Private Sewage Disposal
Systems Serving Water Front Properties," Wisconsin Department of
Health and Social Services (November 13, 1967).

Wis. Stats. sec. 144.025(2)(q) (1975).

Dave Stewart of the Small Scale Waste Management Project suggests
six minimum standards to provide a closer monitering of the county
sanitary program:

1, Require a certain number of qualified officials to administer
the sanitary program, based on a formula including area,
population and average number of permits requested.

2. List qualifying characteristics of officials or provide a
testing program for officials.

3. Design a permit procedure and application for both conven-
tional and innovative systems.

4, Require mandatory preapproval of on site inspection prior
to issuance of the permit with-waiver of the inspection
if the official personally knows the site or if soil maps
indicate no possibility of any characteristic other than
that on the application.

5. Require one or more on site inspections during construction

‘ of the system.

6. Require the official to sign a statement that inspections
were made.’

The basis for the police power regulation would be reasonable and
in the interest of the public welfare.

See the chapter of this report on urban development moratoria for
further discussion of these issues.

McQuillan, supra note 30, at 31.30.

‘Wis. Stats. sec. 144.06. In a case before the Wisconsin Supreme

Court, Vandervelde v. Green Lake, 72 Wis.2d 210 (1976), it was held
that legisldative intent showed that the population restriction
applies only to towns.

39 Op. Atty. Gen. 499 (1950).

Wis., Stats. sec. 62.11 (5) Powers. -Except as elsewhere in the
statutes specifically provided, the council shall have the management
and control of the city property, finances, highways, navigable
waters, and the public service, and shall have power to act for the

‘government and good order of the city, for its commercial benefit,
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82.
83.
84.

85.

86.

87.

88.

89.
90.

91.

92.

and for the health, safety, and welfare of the public, and may

carry out its powers by license, regulation, suppression, borrowing
of money, tax levy, appropriation, fine, imprisonment, confiscation,
and other necessary or convenient means. The powers hereby conferred
shall be in addition to all other grants, and shall be limited only
by express language.

Supra, note 80.

Sussex, supra note 57,

Just v. Marinette County, 56 Wis.2d 7, 16 (1972).

Sussex, supra note 57, at 197-198; under Wis. Stats. sec. 146.14(1)
improper sewage disposal facilities on private property constitute
a public nuisance. The local government can order abatement of the
nuisance. If the owner takes no action within 30 days, the local
government can abate the nuisance or contract to have the work
performed and recover the cost from the owner. This statute could
also be used to compel sewer connection.

Wis. Stats. sec. 144.06 (1975).

Butcher v. Township of Grosse Ile, 387 Mich. 42, 194 N.W.2d 845
(1972); Andrews v. Jackson County, 43 Mich. App. 160 (1972).

Village of Sussex, which required that only contaminated wells must
be capped, can be distinguished from the septic. tank case, First,
Sussex dealt with the authority of the DNR to order the installa-
tion of a village water system. The powers of a state agency over
local matters should be limited to those measures which are absolute-
ly necessary. A local government is composed of representatives of
the locality and should be accorded wider discretion. The electors
have a remedy against local officials--at reelection time or via
referendum. There are no such safeguards against arbitrary state
agency actions. Second, the septic tank system poses a greater
public health hazard than individual wells. A large ground area
overloaded with sewage could pollute ground water, which in turn
could pollute surface waters further away from the immediate
vicinity., Therefore, the local government should have broader
powers to control septic systems.

Vandervelde v. City of Green Bay, 72 Wis.2d 210 (1976).
A legitimate basis may well provide a legal justification.
0'Keefe, "Time Controls on Land Use: Prophylactic Law for Planners,"

Management and Control of Growth, Vol. I1II, p. 62, The Urban Land
Institute (1975). : :

There are three major kinds of sprawl:. 1. low density continuous

_development; 2. ribbon development; and 3. leapfrog development.
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" The Department of Health and Social Services has approved three
types of alternate prlvate sewage dlsposal systems, called mound
systems. They require conventional septic tanks sized as would

'normally be required for the number of rooms in the house. The

septic tank is used as a holding tank from which fluid for filtra-
tion-is pumped into an above ground mound (which may vary in size
from 29' x 53' to 50' x 70'). Where septic tanks require 54" of

- permeable soil from the ground level to bedrock or the high water

mark, mound system tanks require only two feet of soil and between

“one and two feet of fill. The filtration mound is artificially

constructed above the ground, but the purified waste liquid does
eventually filter into the ground. These systems are permitted
with state approval when there are high groundwater, high bedrock

. or slow percolation rate conditions on the property. Like conven-

95.

96,
97.
98.
99,

100.

101.

:;02.

tional septic tank systems, the mound systems need proper mainten-
ance.. There still exists the possibility of pollutants reaching

- the ground water supply.

Holding tanks are also perm1tted upon state DH&SS approval. How-

ever, ‘despite the fact that they do not filter waste water into the
soil they do present a health hazard because owners often hire non-
certified disposal services which dump the sewage in creek beds or
on the ground surface,: Conversation with Douglas Hibray, Bureau of

. Environmental Health, Department of Health and Social Services,

March 25, 1976.

Downing, The Role of Water & Sewer Extension Financing in Guiding
Urban Residential Growth, Report #18, Water Resources Research
Center, Univ. of Tennessee (June 1972).

Esser, '"Urban Growth -and Mun1c1pal Services, Part IV Must City

‘Boundaries Continue to Grow?" 23 Popular Government 19 (June

1957); Downing, supra note 94, at 164.
1d. |

See Esser, suptra note 95, for a detailed analysis of the effects of
various policy approaches to utlllty extension on the municipality
and area.

Wis. Stats. sec. 144.21 (1975) and Wis. Admin. Code Chapter NR 125.
Wis. Stats. sec. 144.23 (1975) and Wis. Admin. Code Chapter NR 127.

Conversation with .Jim Sinopoli, Wisconsin Office of State Planning

“and Energy, January 26, 1978.

Conversation with Steve Friedman, Wisconsin Office of State Planning
and Energy, July 15 1976.

A mun1c1pa11ty or town already has. the statutory authorlty, through
sec. 236.13(2)(a), to require as a further condition of approval

39
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103.

104.

105.

106.

107.

108.

109.

for a subdivision that. the subdivider make and install any: public

. improvements . reasonably necessary or that he execute a surety bond

to insure that those improvements will be made within a reasonable
time. Section 236, 13(2)(b) further states that such public improve-
ments, which include laterals and collectors, may be required to be

provided without cost .to the municipality. Such subdivision exactions

may also be applied to a municipality's extraterritorial subdivision
review powers. TFinally, gec. 236.13(2m) .provides that the DNR may,
if it deems 1t necessary.to prevent pollution. of the state's waters,
require that a subdivider provide adequate private disposal systems
or public sewage disposal facilities for lands within 500 feet of
the ordinary high water mark of: any navigable -lake ‘or :stream.

VTwo communities - along the shores of Lake Michigan illustrate the

use of subdivision exactions with respect to sewerage facilities.
The City of Marinette's subdivision ordinance requires that connec-
tions to the municipal system be provided, with the city assuming
40% of the cost and the developer paying the balance. The Village
of Sister Bay's subdivision .ordinance provides that -after the
village installs a sewerage -gystem, developers .are required to.
furnish laterals and pumping stations, if necessary. However, the
village will absorb any extraordinary costs where the benefits
derived from the facilities affect more than the subdivision it-
self, such as Sewers'with"a’diameter-greater than eight'inChes.

The criteria used for ranking projects are contained in Chapter NR
160, Wis. Admin. Code.4 o .

There are three steps through which a. municipality may receive
federal funding. Step 1 provides funds for facility planning, step'
2. funds are used for plans ‘and specifications.and. step 3 funds go:
toward the actual construction of projects., 0 L

The Department of Natural Resources, "Status of Federally Funded
Water Pollution Abatement Facilities in Wisconsin as of July 7,
1977," (Mimeographed and undated)

Conversation with Fred Goold ProJect Director, Northwest Regional
Planning Commission, July 16, 1976. : .

Southeastern Wisconsin Regional Planning Commission, Newsglettei
Vol. 14, No. 4 (July-August 1974) and Wis. Stats. sec. 144.22
(1975). e e ST

According to the state administrative code, the minimum lot size = !
for septic tank installation is 20,000 square feet, with 10,000
square feet of continuous suitable ground area, and two suitable

.septic field areas.

This conclusion is drawvm from Map 1 of the Land Resources Analysis
Program, entitled 'Generalized Soil Limitations for Use of -Septic -
Systems" prepared by the State Planning Office, Wisconsin Department

[
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111.

41

of Administration and the Wisconsin Geological anvaatural History
Survey. Undiversity of Wisconsin-Extension (1975).

Wis. Stats. sec. 66.069(2)(c) (1975).

For example, alternative systems could be installed only to replace
existing malfunctioning septic systems; or only when a denial of
permits would be a denial of natural growth and sewer extensions
would be economically unfeasible or extremely difficult to install

due to distance or geography. The mound system was developed and

is being tested by the Small Scale Waste Management Program of the
University of Wiscomsin. It provides three packages for differing
soil conditions. One package is being developed only as a replacement
for existing and failing septic systems. In addition to replacing
existing systems, the other two packages may also be utilized in

.areas presently restricted to conventional septic systems. The.

mound underwent a two-year trial period which was administered by
the Department of Health and Social Services. The physical restrictions
under the trial period were considerably more stringent than presently

" known engineering limitations would indicate. Although the trial

112,

113.

114.

period expired in June, 1977 and allowed for the installation of
500 mound systems, it was extended along with an additional 600
mound permits, all of which were issued within a three-month period.
Presently, there is a waiting list for the permits. (Conversation
with Jim Sinopoli, Wisconsin Office of State Planning and Energy,
January 12, 1978). ‘ . ‘

Ad Hoc Private Wastewater Treatment Systems Cdmmittee, "Report. to
the Natural Resources Board, Wisconsin Water Quality Program,"
Madison, Wisconsin (March, 1977) at 43.

Id.

Id. at 45, For example, under potential engineering criteria, the
counties of Racine, Kenosha and Ozaukee will have, respectively,

 47.8%, 43.5% and 41.1% of their land area suitable for mound develop-

115.

116.

117.

ment.

Id. at 49.

Id. at 25.

An example of a prime utility-related reason is seen in current
development. Recently the Department of Natural Resources has been
evaluating more closely requests for sewer extensions. Often, the
treatment plant cannot adequately treat increased sewage from
additional development. Extension permits are being denied by the
DNR and, as a result, there is a negative impact on urban develop-
ment. The municipalities are now being compelled to increase the
treatment capacity before they can respond to the requests for

- service even in areas where they have a duty to serve.
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118.

119.

120.

121.
122.

123.

For a description of interceptors which engendered growth or had no
effect on growth, see the Waunakee-DeForest and Finger Road studies
prepared by the Wisconsin State Planning Office (1976).

This short segment deals with transportation policies in relation

to road-auto use. There is a good deal of literature which describes
how mass transit facilities can be used to tie a community together
and eliminate auto-created sprawl. See for example, A. Voohers,

The Changing Role of Transportation in Urban Development; and
Secondary Impacts of Tramsportation and Wastewater Investments,

U.S. EPA-600/5-75-002, p. 13-14 (Jan. 1975).

Friedman, State Policy Paper, Draft, State Planning Office (1976)
at 36.

Secondary Impacts, supra note 119, at 10.

1d. at 10-11.

Conversation with Jim O'Neal, Wisconsin Office of State Planning
and Energy, January 30, 1978.
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CHAPTER 2 : PUBLIC ACQUISITION OF RIGHTS IN LAND
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IIL.

Introduction

Land, the great wealth once thought to be the limitless frontier of
the United States, is now recognized as a scarce resource. As soon
as man-made development takes place on a particular parcel of land,
the natural character of the resource is often irrevocably destroyed.
The only certain way to preserve the natural character of land is
by preventing unwanted development on it. This is especially true
for particular types of land in a limited geographic area. That is
to say, one type of land cannot be satisfactorily replaced by
another type in another location. Land that was ideally suitable
for industrial development but which was actually developed for
residential use cannot be compensated for by a wetland on the other
side of town--the wetland is in all likelihood unsuitable for
industrial development.

Not only can uncontrolled development destroy valuable land resources,
it can cost local governments undue additional expense for scattered
public service installation.

Therefore, governmental guidance is needed to affect the placement
of development to preserve certain important types of land resources
and to concentrate development in certain areas. Where strong
pressures for development exist, zoning is often an ineffective
technique to accomplish this. It also seems unfair to many people
to preserve and maintain an important amenity and/or ecological
benefit for all by placing the entire burden on one member of the
community--the landowner.

Numerous planners and lawyers advocate public acquisition of inter-
ests in undeveloped land in order to exercise a more stable and

sure control over the use of the land and, at the same time, com-
pensate those owners whose use of their land is restricted. This

is not to say that public acquisition is designed to completely
supplant the more familiar polic power regulations. Rather,
government possession of interests in land, in addition to police
power regulations, can play an important role in preserving our
delicate natural resources—-the open land--and in providing necessary
services.

This chapter will describe acquisition powers already granted to
state and local governments, some of the various interests in land
that the government may acquire, purposes for which acquisition can
be used, various land acquisition programs tco guide growth and
preservation, as well as limitations on the tools mentioned.

Powers of Acquisition in Wisconsin

A. Types of Interests in Land

Generally, there are two types of interests in land which
government can acquire--—""fee" and "less than fee." Possession
of a fee interest gives the owner all of the various interests
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in the land and incidents of ownership. There is no control
of land left with the previous owner or any other individual.
A less than fee interest grants the possessor of that interest
only partial control and interest in the land. The owner of
the fee also retains partial interest. Examples of less than
fee interests are leases, easements, options, and rights-of-
way. A summary of the interests in land acquirable by various
government authorities, and the purposes for which they may. be
acquired, is listed in the chart, Appendix A.

1. Easements, in General

a. Definitions

The most common and most discussed less than fee
interest purchased by government for land use con-~
trol purposes is the easement. An easement is an
interest in land whereby the easement purchaser
acquires a limited privilege in another's land.

A positive (or affirmative) easement gives the
purchaser the right to do something on the land.
Examples are hunting, fishing, or crossing the land
in some manner for some purpose. A negative easement
restricts the landowner's privileges on the land,
exemplified by prohibiting the filling of a wetland,
prohibiting development of a gpecific type or pro-
hibiting development entirely. -

A common example of a negative easement is the
purchase of a "'scenic easement,"
value of an attractive stretch of coastline is
preserved by governmental purchase of the right to
develop that area.

Whether postive or negative, easements may be

either "appurtenant” or "in gross". If the purchaser
of the easement owns land adjacent to the land
restricted by the easement and if the easement is

for the benefit of this adjacent land, the easement
is said to be "appurtenant” and can be enforced
against future landowners by the holder of that
easement. However, the ownership of the appurtenant
easement is tied to the ownership of the adjacent
property--this type of easement cannot be transferred
to individuals other than owners of the adjacent
land. On the other hand, if the easement grants
general rights and no nearby land is specifically
benefited, the easement is "in gross'. Traditionally
the ownership of easements in gross could not be
transferred. That is, if A owns the right to fish omn

51

as where the aesthetic



the land of X, who lives 200 miles from A, A could

not sell his."fishing easement" to his friend B. In
.Wisconsin, however, easements in gross are transferable
to subsequent purchasers if the original easement
grant: ;. (1) provided for transferability; and (2)

is in perpetuity.- 'Easements in gross are also
. binding on the heirs, successors and assignees of

the owner of the underlying fee interest.’

The Wisconsin statutes provide for easement acqui-
sition by the state, city, village and town.” Both
positive and negative easements are recognized by
common law in Wiscomsin.

A&ﬁantages over fee simple

-The advantages to the government of easement acqui-
sition as opposed to total fee title acquistion are
several:

~1l.. The property remains on the tax rolls of the
-locality. Rather than losing the entire value
of the property as a taxable unit, the govern-
- ment  keeps a productive source of revenue as
well as gaining whatever benefit the easement
provides, . . »

2. The cost of an easement is often significantly
lower than the cost of the entire fee.

*3.. . When the government purchases the entire fee
interest, .it incurs continuing maintenance
costs, but with an easement, the landowner, not
the easement owner, is usually responsible for

. property maintenance.

4. - Acquisition of an. easement interest provides
the government with greater flexibility.
Instead of purchasing all the rights in land,
the government can purchase only those rights
it needs and can tailor the grant to specific
areas. -

5. Easements may be purchased for either a term of
years or in perpetuity. ' When purchased in
perpetuity the government obtains the longest
term possible for control--something which is
not necessarily accomplished by control under
the police power.
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Tax consequences

Property tax impacts

Easements, provide certain tax -advantages to the

‘landowmer. Sale of the easement to an agency reduces

the property taxes. . Accord}ng to the City of
Madison's Assessor's Office’ the value for which the

 -easement was purchased is subtracted from the value

of the land to determine the property's present
value for tax assessment purposes.® Thereafter the
landowner is only taxed on the remaining value of

" the land.

Income tax impacts .

Income tax consequences of the proceeds gained from
the sale of the easement may not be as important to

-~ the landowner when. small amounts of land and money

are involved. Nonetheless, the consequences should
be noted. ' ‘

For Wisconsin taxing purposes capital gains (which
are gains from the sale of a capital asset, such as

~land) are taxed at the same rate as ordinary income
" (which are gains of a noncapltal nature, such as

those accruing from salaries, rents, etec.). There-
fore, the taxes on the_proceeds of an easement sale
are the same despite this distinction.

However, there is a_differepee Qith federal taxation.
A capital gains rate is allowed for a 'sale of

-property." .Court decisions and Internal Revenue
.rulings indicate that if :the easement restriction

deprives the landowner of .practically all beneficial
interest in the property, then the sale oflthe
easement constitutes -a "sale of property." < If the

dand is totally unusable to the owner for only

occasional periods, so that the owner has beneficial
use of the land most of the time, payments received
may be considered as for sale of property; however

rauthorities do not agree on this point.”: 'In order

for the easement to be a sale of land, it seems that
the easement must be perpetual. ' Nonetheless, the

mere fact that an easement is in perpetuity does not
assure that it is a sale of the land.  If the perpet-
ual right does not deprive the grantor of .any substan-
tial benefit or use of the property, it is not a

sale of land. This would mean that easements, such

as scenic easements where the owner can maintain

crops and retain substantial use, do not constitute

a sale of property. ) .
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That is not to say that income taxes are necessarily
paid on the proceeds received by the landowner. The
owner has the option of treatlng the proceeds as
income or the owner can apply the proceeds of the
easement against the cost of the land before any
income is realized. In tax terms, the proceeds may
be treated as income or as a reduction of the "basis"
for the property, whichever the -owner elects. Only
the land affected by the easement can be used to
determine the cost basis for deduction.l® For
example, if the land affected by the easement originally
cost $4,000 and the landowner received $1,000 for
the easement, no taxes would have to be paid. The
$1,000 could be treated as income or it could be
offset against the price of the property, reducing
the ‘basis of the property to $3,000. Thereafter, if
the property is sold for $5,000, the owner would
have $1,000 income if the easement sale had been
treated as income or $2,000 income if the easement
sale had been treated as a reduction of the property's
basis.. In either case the owner is taxed for the
$1,000 received for the sale of the easement, but
the owner has the option of having it taxed when the
" easement is sold or when the underlylng fee interest
is- sold

The rulings that proceeds must be applied against
the basis of the property subject to the easement
indicate that some interest in land was sold and
that any income realized would be treated as a

- "capital gain'". There is an absence of specific
rulings in the matter. Both the Tax Court and the
Fifth Circuit have held that rights similar to an

" easement (a restrictive covenant) are a sale of
prppefty.ll It seems safe to say, then, that proceeds
‘derived from the sale of an easement should be
declared and taxed as capital gains.

' Means of Acquisition

- There are two primary methods by which government acquires
rights in land--voluntary grants and involuntary sales; that
is, by negotiated purchase, gift, or grant and by condemnation.
Governments may acquire property by either method only for
public purposes, which are usually g1ven in the statutes
authorlzlng acquisition.

1. Voluntary Grant

Voluntary grants are generally the more preferable means
of acquisition because the sales price is acceptable to
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‘both parties and the government does not need to rely
- .upon_.its coercive powers of condemmation. Voluntary
‘grants-are more simple than use of the eminent domain

power (condemnation) which is a more compllcated, expensive,

- and restrlcted procedure. ’

~Condemnat10n

'this area, Berman v. Parker,
. purpose. of the action is within the authority of Congress,

' Public. use requirement

Conceptually, individuals owning lend’are always subiect
to.the sovereign power of government to take the land for

‘a "public use." The public use requirement has undergone

many variations in definitional tests and appellations.
The most restrictive test requires actual use by the
public, for example, public buildings. A less restrictive

-test permits condemnation of land. where the public will
- have a right to use the land, regardless of the ‘intensity
‘of ‘use. ‘An example of this would be a scenic easement,
- ‘where the public has no'right to enter on the land, only
~a right to look at it. The least restrictive test, the

public benefit test, requires only that condemnation
contributes’ to the general welfare and prosperity of the

.,commun1ty

In-the area’of urban redevelopment the courts have expanded
the condemnation power the furthest. The public benefit
test was used to permit condemmation of property to clear -
slums ‘and erect new housing, even when the cleared land

ﬁwas sold to: prlvate 1nd1v1duals.' The public benefit was
derived in having slum-free c1ties, not through direct

and actual general public usi The leading case in
stated that once the

the right to real1ze that purpose through eminent domain

_is ‘clear. The case 1mplied that eminent domain is coextensive
.with the. public welfare, and that legislatxve determination

of public use may 1limit JudlClal review. State courts

”‘.have generally adopted Berman in reference to blighted
.. areas, but _have not. extended the. public benefit test to
all‘areas of condemnation. For .example, where land

being acquired is not slum land and the area is to be
developed for industrial purposes, and the public benefit

~of increased prosperlty will not be realized for some
. time,.some state courts have held that the public use

requirement has not been met.

In Wlscon31n,_the common law and statutes appear to
interchange the terms 'public use" and '"public purpose."

-Public. purposes fer‘which_a municipal corporation can
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"_Necess1ty requlrement R

-exercise its eminent domaiin powers-are:listed in the

statutes,19~and‘a local.government: can condemn land only

The Wisconsin courts have also held.that private property
cannot be taken by government without: the.consent of the
owner except for a public use.?l The right to declare

what constitutes a public use or purpose.is vested in the
legislative body.22 The legislative finding that a

taking is for a public use. is-not.binding on the courts,
but they will not overrule such a legislative determination
except in instances where it is manifestly arbitrary or

' unreasonable;23 This means. that. there is a presumption
‘that a use is public, 1f .the" legislative body has so

declared .it.

According to the;Wisconsin;Supreme Court in a case involving
urban redevelopment, :public use means possession, occugation,

“or enJoyment of land by.the public or public agencies.

However, "that the property may.be in,. public use or

. ownership for a short duration, of time is.not comsequential.
-It is the character of the use: and not 1ts extent which

determines the question of public use. 25 -The urban

.....

‘eliminates the slum but also in that it prevents slum

recurrence. Therefore, the city can resell the cleared
land with restr1ct1ons assuring against blight

WlsconSln statutes also require that a necessity be shown
‘for a“taking by condemnatlon.2 As with public use, the
- determination of necess1ty for taking land by condemmation
‘rests’ exc1u51ve1y with the legislative body of the

government.2® The .court will only interfere to prevent

"abuse of distretion in utter disregard of'‘necessity and

will not disturb the determination of~ necessity by the

" condemning government in the” absence of fraud, bad faith
'or gross abuse ‘of discret‘ion.29 “The degree of necegsity

requlred to support condemnation is only a reasonable
one; not an absolute ‘or 1mperative necessity, condemnation
need not be’ 1mmediate or- even “the - most” desirable means of

. acquis1t1on 31" “The court has refused to dverrule a

determination of necessity where a county ‘condemned a
rlght—of—way to perinit”duck hunters ‘acéess to a navigable
lake since the’ determlnation by the- condemning government
is beyond - question by the courts 1f there is reasonable

_ground to support it. 32 ST RN

Just compensation regiirement 7*f‘ff:§f_’L

The United States Constitution33 and the Wisconsin
Const1tut10n34 require that just compensation be given

:for a public purpose authorized by the statutes or constitution.20
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for the taking of private property by condemnation. Wis.
Stats. sec. 32.09(2) sets out rules governing the deter-
mination of just compensation. It provides that "in
determining just compensation the property sought to be
condemned shall be considered on the basis of its most
advantageous use but only such use as actually affects
the present market value.

The procedure for. determining just compensation when
easement interests are being acquired is more complex.
With scenic easements, the Wisconsin Department of
Transportation employs 1ts own appraisers to determine
the difference in market value with and without the
easement restriction. The department has set a figure of
$50.00 as the minimum amount they will pag“for a scenic
easement, no matter how small the parcel. The Depart-
ment of Natural Resources also maintains departmental
appraisers to determine the value of interests ‘in land
condemned by the department.‘

III. Land ‘Acquisition” Programs in Wisconsin Involving Less Than Fee

Interests

A,

Department of Natural Resources

As of July 1, 1975 the Department of Natural Resources (DNR) -
held and controlled 966,898.70 acres of land in Wisconsin by
fee ownership; the DNR also held easements on-25,792.19 acres
of land within the state. These interests in land are
acquired by the state through the DNR. for .a variety: of purposes
including fish, game, wildlife and forest management park
facilities, and scientific area control. :

The Department of Natural Resources has had the’ power to

acquire easements by negotiation or condemnation since enactment
of the ORAP’ (Outdoor Recreation and’ Resource Development :
Program) legislation (Laws of 1961, Chapter 427). All of the
easements currently held by the DNR were acquired by negotiation
or donation; the DNR has not resorted to its condemation

powers for acquisition of less than fee interests When
negotiating easements the DNR employs its ovm staff appraisers
unless the value of the easement exceeds $50 000. Staff and
private appraisers are then used. The DNR relies on staff
personnel due to the spec1al nature of easement appraisals.

Not many private appraisers are interested in or prepared to

‘handle such appraisals. The DNR estimates that the cost of

easements is generally about 60% of the fee cost, except in

the case of fishing éasements where the’ DNR acquires a pathline
along a stream and fences it off. The per acre cost of that
type of easement is usually larger than the per acre cost for
the fee acquisition of the entire parcel. Nonetheless, easement
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acquisition is preferred over fee acquisition because only the
land needed is acquired, the remainder  of the property remaining
in private hands for production and on the loca11ty s tax

roles. :

Easements are mainly acﬁﬁired by the DNR for fish and: game
management, whereby the landowners permit, Bhe public to hunt

or fish on specified areas of their land. The cost per acre
has risen greatly since the program's initiation im 1961.

However, the average price paid per acre is a somewhat mis-
leading figure. Easements are often donated for a nominal

sum. For example, in 1973-74 game easements. cost an average

of $336.68 per acre. In 1974-75 the cost was $120.00 per

acre. The difference is accounted for by an_increase in donatioms
and a much smaller number of acquisitions.

9

Sample easement grant forms used by the DNR are attached in
Appendix B. The easements all state that they are to be in
perpetuity or forever, and all provide that the landowner's
heirs and assignees will be bound by the easement. Some forms
indicate that the easement is assignable by the grantee (the
State of Wiscomsin) to its successors and assignees. The
forms also set out the rights and obllgatlons of each party
under the easement so that the landowner knows exactly what
he/she is selling.

The Department of Transportation

Wisconsin has been a pioneer in the acquisition of scenic

easements. Since the initiation of ORAP in 1961 the Department
of Transportation (under the name of the State of Wisconsin)
has acquired more than 15,000 acres of land by easement 2}ong
more than 290 miles of state and federal trunk highways.

‘There is no statutory definition of scenic easements. 1In

practice there are easements appurtenant to public land which
often contain some incidents of a positive easement. That is,

- the State of Wisconsin acquires the right to-enter upon the

land to inspect for violations of the easement, to remove
materials not in conformance with the easemert, to. perform -
such scenic restoration as necessary and to prune or cut trees

and brush to improve the view. The landowner's activities on

the land are limited by the easement and development of the

land is often severely restricted or prohibited. ¢

. The Wisconsin Supreme Court has recognized the authority of
the state to condemn scenic easeménts, in particular along the

Great River Road, the state's largest single easement acquisition
progfam.43 ‘The court stated that the public's visual enjoyment
of the scenic view constituted a public use despite the fact

that the general public could not enter upon the land,



Because the acquisition of scenic easements is only permitted
along federal and state trunk highways the bulk -of planned

.-scenic easements had been acquired by 1970. 45 1In the early
'1960's scenic easements were sold for 1% of the land value.

This was due to inexperience in scenic easement acquisitions
of both the appraisers and the public. Where there is little
development pressure the market value of the land before and
after sale of the easement could be negligible. Therefore, the
Highway Commission in the Department of Transportation set the
$50.00 minimum for any individual easement sale. Currently
easements are purchased for less than 50% of the fee simple
title, with prices varying widely depending on such factors as
the severity of the restrictions. As with the DNR, the
Department of Transportation (DOT) employs its own staff
appraisers to determine the value of an easement.

The Department of Transportation rarely uses its condemnation
powers to acquire scenic easements. Aside from several parcels,
as for example along the Great River Road, most of_the scenic

" easements have been acquired throughknegotiation.47 The present
.reluctance to condemn ‘stems from a number of factors, not the

least of which is an antagonlsm of 1ocal landowners to the use
of condemnation powers. -

: Presently the Department of Transportatlon is acquiring
. easements only in spot areas to. fill in existing programs,
Funds are being used to maintain.and improve existing acquired

easements, Unless new'acquisition programs are initiated, it
is doubtful -that intensive acquisition efforts will be undertaken
since nearly all planned areas have been obtained

»Appendlx C contalns sample forms used by the Department of
- Transportation to  acquire scenic easements by negotiation or’
" condemnation., -Because these easements-are appurtenant to
‘state owned lands (highways), there is no question that they
" are-.binding. on” subsequent purchasers of the land. The State

of Wisconsin is the grantee; thus the potential administration
of the easement is not limited to a single state agency. Like
the. easements purchased by the DNR, scenic easements are also

in- perpetuity.

49

: 'Local Government Acqulsitlon Programs

Local.governments 1n.W1sconsin generally acquire land mainly
for immediate public. facility needs. - Although cities, towns

-and counties-have the power to acquire easements, nothing is

being done on a widespread basis, and no data is available as

. to whether ind1v1dua1 1oca11t1es are involved in such programs.

There are indications that easements are more frequently being
used "in subdivision developments in the state.%0 These instances
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v.

'usually 1nvolve either required open space dedications (which

are more -often dedications of fee interests) or - common ownership
of open space in the subd1v131on (often the. fee Anterest is
held by a neighborhood or. property owners. association) with

»_res1dents hav1ng rlghts to use this open space\h

Land. Acqu1s1t10n Programs to Guide Development ng f

A,

Land Banklng

1.

. The Land BankiABVConcept

In general f;-

In Wisconsin, as in most other states, 1and‘acquisition
-programs are often.designed to.preserve specific resources

or to acquire specific amenities such as parks. This is
often done w1thout'adequate coordination with local

4development plans, it is only rarely done with the active

goal of furtheriug these development plans.h Programs
haveubeen:suggestgdzwhich use acquisition of land by

local or regional authorities to. actively.guide development.
These programs do not acquire conservation or scenic
easements. to preserve.the. restricted land in perpetuity;

%»rather they acquire fee;interestsiand hold the land until
-it is appropriate for. community development needs. "Land
- banking”" is the terr

given to these:programs whose purpose
is the’ accomplishment of community.development: goals
through public; acquisition- and holding.of undeveloped

land in anticipation of either future public use or

.. resale in conformance with community needs.? 1 ~While not
. a new concept, land banking hag, not been; erquently used

on any large scale basis in the United -States. . However,

.since its use is-often guggested.by planners:;and citizens

this section examines the.concept; its; use in: other
areas, . and its. potential usefulness in,Wisconsin.

‘n
Land banklng is based on the assumption that zoning
controls are eventually inadequate‘tg_control,the timing
or character of urban development. Its advocates believe
that long" range trends in: 1and use- cannot be.foreseen
well in advance, and that more effective control can be

.gained by acquiring the land, observing market forces,

and developing. and disposing. of the:land.at appropriate

~times.32 The local authority thereby has ultimate control

over when and how the.land is developed.  The-basic aims

~of land banking include:. (1): insuring a:continuing

availability of development sites; (2) controlling the
timing, locatiom,.type.and.scale of-development; (3)

' preventing urban-sprawl; and(4) ‘preserving for the

public financial gains made from property which increases



in value due to government activities such as the provision
of public services.

There are two basic types of land banking. The first
concerns early site acquisition for public facilities.
The second involves land banking to:manage growth.

‘Earlyﬁsiﬁe acquisition

A basic impetus behind early site acquisition is to save
money. The government acquires undeveloped land for key
facilities prior to the time the sites may be needed for
actual construction. The. government thereby saves by not
having to pay any higher post-development condemmation
costs and avoids price increases due to inflation. In
addition to these cost savings, early site acquisition
provides some certainty to private interests as to facility
location, thereby helping to guide development.

A 1966 survey indicated that one-third of the cities in
the United States having a population greater than 50,000
had some early site acquisition-program.SS In Richmond,
Virginia, the local government may acquire property on
~ which private construction ig planned if the property was
designated for some future public use in its master
plan.56 In some cases a program may go beyond acquisition
of future sites for actual construction. For example, in
~ Montgomery County, Maryland, the county may acquire land
-adjacent to a proposed public facility at the time the
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facility land is acquired and later dispose of the. property .

in a manner consistent with the nature of the public
facility.>/

A basic requirement for any effective early site acquisition

program is a comprehensive plan or long range capital
improvements program that indicates where publie facilities
"are to be placed. The plan may well also have to be
inter-governmental in areas where rapid growth is predicted
“in presently non-urban areas.~!

"~ Land banking to manage growth

Though it has not been widely used in the United States,
land banking to mamage growth:has been used extensively
in Canada and Europe. Eighty percent of the city's

residential development and 95% of its_industrial development

has occurred on city-acquired property59 in Saskatoon,
Saskatchewan. One-half of the population of Stockholm,
Sweden lives in areas acquired by land banking. There, a
government agency has the power of condemnation to purchase
designated-land before specific plans are made for its

use. The land is leased out to private parties under .
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long term contracts6 which provide for more adaptability
to changing needs.®0 Denmark also uses land banking to
control land speculation.61

In the United States, Puerto Rico has developed a land
banking program to prevent land speculation and to reduce
the cost of providing services. A public corporation is
empowered to acquire land by negotiation or condemnation.
However, land acquired by condemnation for public works
development or social welfare must be developed within
fifteen years. Land surrounding a public works project is
also frequently condemned to capture the publically
created increase in value. In this manner, an adequate
land supply at reasonable prices can be insured for
middle and low income housing. Once land is acquired, it
can be disposed of with any desirable conditions and
limitations.®2 In Commonwealth v. Rosso the Puerto Rican
Supreme Court upheld the use of eminent domain for land:
banking even when land is held in reserve for an unspecified
period of time and for an unspecified future use.

There are two main legal issues relating to land banking:
(1) How far in advance of actual use can sites be purchased
or condemned? (2) Does the holding of land by a government
agency pending an unspecified use at an unspecified time
constitute a public use such that condemnation can be

.used for its acquisition?

On the first issue, the Wisconsin Supreme Court has not
examined the question of how far in advance of actual use
a government can acquire land.»6£ourts of other jurisdictioms
have reached divergent results. The Michigan court

held an attempt to condemn land for a school to be built
30 years in the future as invalid, saying that land could
be acquired only for projects in the reasonably near
future.®? 1In contrast, the Florida court has held that

a city has a duty to provide for future needs and cannot
be limited by present demands. The court stated that the
owner is compensated for the forseeable future demand for
his land because future demand is reflected in the present
market value; this applied hggever only to projects
already planned or foreseen.

In Wisconsin, as in most states, there is a presumption
that a_use is public if so declared by the legislative
body. 7 The legal question here is whether acquisition is .
warranted at the present time, and this is more likely to
be a problem where the acquisition is by condemnation
rather than purchase. The Wisconsin court has held that
the necessity for condemnation be reasonable, not absolute,
imperative or immediate.®8 It would seem that early
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acquisition of land destined for a public use would be
acceptable within a reasonable time, where done to ensure
desired placement and lower acquisition costs. The
savings to the community of land and facility costs would
beriefit the public. The timing of advance acquisition
would be determined by the relevant facts in each case.0?
" Interim use by leasing the land to private parties may be
permitted although such use would not be 58e primary
purpose for which the land was condemned.

‘Whether or not a land banking municipality in Wisconsin
could acquire and condemn land for an unspecified use at

an unspeéified‘timé is a more difficult question. Wisconsin
statutes give cities, villages and towns the authority to

acquire interests in land for any public purpose.
Therefore, the question is whether or not holding of land _

for development management reasons is a public purpose,
even when the land may later be sold to private developers.

"The Wisconsin court has held that a city may condemn land
and resell it with restrictions to prevent the recurrence
‘of blight and that both the elimination of blight and the
preévention of its recurrence constitutes a public purpose.
In that case, the land was part of an urban renewal
project and was resold shortly after condemnation. 1In
‘addition the future use was determined prior to condemnation.
“In land banking, the future use is not predetermined, and
the land is held by the government authority for an
“indeterminable time.
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It is, however, unnecessary for the use-for which the

property is sold to be a direct public use. The Wisconsin

court has held that the power to sell previously condemned

lands when it is determined that they are no longer

needed for public use is latent in every taking. However,

this is very different from the condemmning of land when

"~ it is‘known from'ghe outset that a part is not necessary
for a public use. 3 -Assuming the holding of land for a

.. development management objective is a public purpose, it
"should be permissible for the city, village or town to

- condemn a parcel of land, all of which is legislatively

‘determined to be necessary for that public purpose, and

then resell it with desired restrictions when appropriate

for development, :

Traditionally, the public use concept required for condemnation
was limited to a specific direct public use such as a

public building. However, the concept has been gradually

~ broadened ‘so that "public use" is coften equated with

"public benefit" or "public purpose." These include the

police power goals of protecting the public health,
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' safety and general welfare._The est concentrates on the-

overall purpose of the project.” If the goals of the

'_government project are beneficial to the .community and

the use of the property bears a reasonable relation to
the goals, then the public’ purpose requirement is most
probably fulfilled In addition, the governing body's
determination of the public purpose gives a presumption

of validity T

The Supreme Court of Puerto Rico has upheld the use of
eminent domain for land banking. The. court relied on
Berman v, Parker,7§ an urban renewal case, which broadened

the scope of public use to public benefit ‘and looked at

. the overall purpose of the program

The Wisconsin Court might well look to its own urban

‘ﬂ renewal case. as a. precedent for upholding land banking.

This case, David’ Jaffery v. Milwaukee, stated that preven-

. tion of a. blighted condition is as. important as its

elimination. °  Land banking could .eliminate many condi-
tions leading. to urban sprawl and, in. addition, would

p affirmatively promote. both . efficient .and- less expensive

facility- placements and orderly development. These

objectives are similar to those of preventing blight.

With review of condemation,. the _public purpose, only if
arbitrary or unreasonable,?é and.. the. broadened public
purpose doctrine in.general, it would seem quite likely
that land banking would be. held valid . (assuming an expli-
cit governing body determination that growth and land

.management are public purposes)

: Practical Problems with Land Banking

One of ‘the purposes of 1and banking is to ‘ensure an
adequate supply. of . ‘land. and eliminate inflation and land
scarcity. caused- by speculators., However during the

. government . acquisition period inflation of land prices

may occur due to-the:amount of land taken off the market
within a short: time span, -During the holding phase, the
government  will: have to pay. holding costs which may or

- may not. be. regained by leasing the property. These costs
. will either.be absorbed by the government or be reflected

in eventual land sales prices. . ..

Commentatoxrs have suggested that the.appropriate land
banking agency: be a:special purpose.corporation which
would be.unconstrained by state and local.politics and
would have thefauthoré&y to acquire.land outside of
municipal boundaries, Some' commentators ‘have dismissed

.the municipal. corporation as. the»land banking entity

because it cannot acquire land outside of its boundaries,
giving no effective control over future urban development.
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This problem does not exist in Wisconsin; Statutes

permitting acquisition of fee title and other interests
in land give municipalities (cities and villages) power
to acquire land or interests in land outside of municipal
boundaries.81 Therefore, the municipal corporation could
be an effective land banking entity in Wisconsin.

The major obstacle to a land banking program in Wisconsin
is financing. If the seven county area of Southeastern

Wisconsin were to have undertaken a land banking program
from 1963-1990 on the scale of the Stockholm experience,

it has been estimated that the cost would have been from
five to six billion dollars.®? This of course envisions
a program which would acquire enough land to meet all the

development needs of the area. It would be possible for

a locality to initiate a land banking program on a much
smaller scale or for more limited purposes, acquiring

only certain crucial lands or acquiring only lands intended
for open space. The cost of the program would be drastically
reduced, as would the overall land use control effectiveness
of the land banking program. It could also force new
development into non-land banked areas beyond the control

of the land banking authority. The result could be
leapfrogging rather than development guidance.

- Application to the Coastal Area

Given the constraints listed above, it is doubtful whether.
a coastal municipality could afford to land bank for
purposes of guiding land use without considerable state

or federal financial assistance. While the legal ‘authority
may exist for land purchase and its future resale, the
amount of land and money needed for a well operating
program would be prohibitive.

Nonetheless, communitiés could use some aspects of a land

. banking program to their advantage. Purchase of significant

environmental areas would preclude development in those
areas, ‘An area could be classified as a park, a purpose
for which the municipality has thé ‘authority to condemn.
Purchase or condemnation of an area could also come under
the "any other public purpose" justification for acquisition.
However, resale of the land would not be envisioned, and
the activity would therefore not be ''true" land banking.
The community could, however, resell the land 1f the need
for development arose. 5 Communities might also consider
the acquisition of key "development" land, holding it
until it was ripe for development and then placing it
back on the market,
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Coastal communities could also undertake a land banking
program using acquisition of easements or development



rights.86 This could be done to manage growth, preserve
certain land as open space, preserve highly productive
agricultural land, or preserve exceptional natural environ-
mental characteristics. Wisconsin statutes allow cities,
villages and towns to acquire by purchase or condemnation
easements for the benefit of the public or for any public
purpose including the planning of the future needs of the
municipality to best promote the public health, safety,
morals, 8¥der, convenience, prosperity or the general
welfare. The statutes also provide for resale of an
easement whenever it is no longer needed for a public
purpose.®® Therefore, when future development necessitates
a different use other than preservation or holding there
would be no impediment to resale since the public purpose
of preserving the resource and directing growth into
other desired areas would have already been served. If
permanent control is desired, perpetual easements _could
be acquired. It would seem that scenic easements are
also acquirable since the Wisconsin Supreme Court has

. held that the visual enjoyment of onlookers constitutes a
public use.?0 According to the statutes only a public
purpose or benefit is necessary for acquisition of an
easement. Scenic easements would also serve the planning
function of prohibiting development in unsuitable areas.

A major drawback to even this limited land banking con-
cept is the "political" climate and attitudes in many
communities relative to their reluctance to accept such
active government control of the land. Condemmation of
easements may be politically unfeasible and negotiations
may therefore be time-consuming and nonproductive.
Landowners may view governmental acquisition of rights in
land as simply too much irrevocable control. 1 These
pressures are likely to be much greater if the acquisi-
tions are being made by a state agency rather than a
locality. ' o

Another serious drawback is financial and is reflected by
the fact that few localities have purchased easements on
any large scale. In the case of perpetual restrictions
‘on all development, the cost of the easement (which would
be a purchase of development rights) would approach the
cost of outright purchase of all interests in the land if
any development demand exists or is likely to exist in
the foreseeable future. In addition the enforcement costs
might be higher than the locality may predict.

B. lion-Regulatory Means

1. Public Access

‘Localities can acquire pafcels of land for many purposes



which would benefit the coastal area. Under Wis. Stats.
sec. 23.09(9) any county, town, city or village may apply
for state funds to acquire land providing public access
to any navigable lake or stream. This undoubtedly falls
into the general public purpose category for which the
government may acquire land. The statute does not
authorize condemnation for public access, but if the
various land acquisition statutes permit condemnation for
any public purpose, and public access to navigable

waters constitutes such, public access should be condem-
nable.93 Wis. Stats. sec. 60.18(15) permits towns to
acquire by condemnation sufficient tracts of land for the
reservation for public use of lake shores. Such a legis—
lative determination of public use for towns would probab-
ly carry over to cities and villages, who may condemn for
any public purpose.

2, Parks

Counties, cities, villages and towns may acquire by

" purchase or condemnation land for parks.9 Park land

" could be used to provide public access to the shore, as
well as to preserve some environmentally valuable land,
indirectly channeling development away from the resource.
Development could also be diverted through easement
purchases restricting land use around the park.
Localities may also encourage gifts of land for parks to
the locality. As significant tax benefits may be availa-
ble to the donor, such gifts are often financially attract-
ive to some donors.

95

3. Industrial Site Purchase

Another existlng land acqu131t10n mechanism which could
be used to preserve coastal areas would be the municipal
purchase of industrial sites. Wisconsin statutes author-
ize cities, villages and towns to acquire, by means other
than condemnation, real property within or contiguous to
the city, village or town for industrial sites and to
improve the same. This power could be used to preserve
lands particularly suited for coastally related develop-
ment or could be used to channel development away from
the coast where desirable.

' C. Regulatory Means (Exercise of the Police Power)

1. Official Mapping

Cities and villages’in Wisconsin have the authority to
reserve land for streets, highways, parkways, parks and



68

playgrounds.98 Once such a facility is properly recorded
in the official map, no building permit within that
facility area may be obtained .unless the land fails to
yield a fair return.99 While authorization exists for
the mapping of .parks, the power is rarely, if ever, used.
The taking .problems posed by: ‘the mapping of an owmer's
entire tract-of -land for park purposes differs greatly
from issues raised when only. part of someone's land is
mapped for a street, If the owner were deprived of
beneficial use of all the land, a variance would have to
be granted_under‘the,terms‘of the statute, or the land
would have to be acquired and compensation would have to
be paid. 100"'"If the landowner could profitably use the
land despite.the mapped park (that is, without acquiring
new building permits), the mapping technique can be a
useful tool to freeze land use until the city or village
raises enough money to purchase the land l

The official mapping powers extend to all lands within
the extraterritorial plat review area. This encompasses
a three mile area for. larger citles and ‘one-half miles
for small cities and villages 102 For streets and high-
ways, only intraterritorial city or village streets may

be extended into the extraterritorial area; cross streets

(those not running into. the eity’ or village) may not.be
platted on the official map. Platting of future streets
on the official map gives future development pattern and

“direction.103 The map -also limits _growth within a juris-

diction in that building permits are not to be issued
unless a street, highway or parkway giving access to the
proposed structure has been placed on the official map. 104
The official map can be changed by the city council or
zoning board of" appeals where enforcement of the provisions
would entail practical’ difficulty or unnecessary hardships
to private individuals.105 In these instances, the
difficulty would be balanced against the public interest

Subdivision Dedications N

Wisconsin statutes provide that all subdivisions abutting
navigable lakes and’ streams must provide public access to
those waters.l06 Unless otherwise agreed to by the
state, access.must be at least 60 feet wide, connected to
existing public roads and must be provided at one~half
mile intervals.

In Wisconsin a municipality may require a subdivider to
dedicate to the public a part of his platted land in
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_order to meet those demands on the municipality created
by the influx of RS?ple into the community who occupy the
subdivision lots. Generally, dedicated land consists
of land for streets and other public facilities. If a
municipality can provide evidence to show that more
schools, parks and recreation sites are needed as a

result of the 'subdivision, or an accumulation of subdivisions,
dedication for those Bgrposes constitutes a valid exercise.
of the police power. If a subdivision is too small to
dedicate adequate land for such purposes or does not
contain suitable land an in lieu of dedication fee may be
imposed

Any municipality, town or county may also adopt ordinances
governing subdivisions which are more restrictive than
the state regulations.110 One purpose these subdivision
regulations can provide is the encouragement of the most
appropriate use of the land.l1ll Therefore, coastal muni-
cipalities could place restrictions on subdivisions to
preserve the coastal area.

Dedication of land for parks and open space could be
sustained in that the coastal area is a valuable limited
resource which would remain open were it not for the new
development. For example, the need for dedication of
specific areas for access points would be the direct
result of the. subdivision in that the subdivision occupies
previously undeveloped land and the influx of people into
the area would cause a need for additional public access
points.

Some coastal areas may need to be preserved to prevent

the diminuation of valuable and limited types of areas.
Subdivisions might be prohibited entirely in those areas

to promote the purposes of Wis. State. sec. 236.45(1),

which includes the promotion of the public health, safety,
and general welfare, including adequate provision for
transportation, water, sewerage, schools, parks, playgrounds
and other requirements. If the protection of open space

or scarce environmental resources is a public requirement
the restriction should stand in court.

Subdivision exactions alone can not effectively serve to
preserve open space. Decisions as to what land is to be
dedicated are largely left to the subdivider. Not all
subdivisions will have appropriate land for the desired
use and needed lands are not available unless subdivision
is taking place., This indicates that in other than
specialized situations, the technique must be used in
‘conjunction with other land use measures to be very
effective.
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Conclusion

Broad powers exist for the state and local govermments to acquire
fee and easement interests in land for various preservation and
development guidance purposes. Condemnation, as opposed to pur-
chase, of both fee title and easements is permitted for a public
purposé. However, a judicial upholding of condemnation for land
banking or land preservation requires a broad interpretation of the
public purpose. While not yet tested in court, the statutes seem
to provide a broad basis for condemnation of easements for env1ron—
mental preservation and development guidance.

The DNR and the DOT seem to have had success with their easement
acquisition programs. Easement acquisition may also be a useful
growth management tool for local governments. However, acquisition
programs have not been developed on the lccal level, largely due to
a lack of funds, a lack of familiarity with the technique, and
political problems. ' .

If a program were developed, it would be important to anticipate
where development pressure will occur in the future so that high
costs can be avoided. Financing should be made available from the
state and federal government, since preservation of valuable coast-
al areas will benefit more than just the local community. By
financially backing a local program the state can also give lmpetus
and direction to local acquisition programs.

If an easement acquisition program is implemented it is important

that the easement grants be written clearly to specify exactly what
restrictions are imposed on the landowner's use of the property and
what rights are acquired by the purchasing authority. In addition,

it must be specified whether the easement is assignable by the

easement holder to heirs and assignees. It would be best to include

language to the effect that heirs, successors and assignees are

also bound by the restrictions. Of course, the easement should be
recorded and checked every 60 _years to ensure that notice of the
easenent remains on record.

Where police power regulations have failed or have proven to be
inadequate, or where perpetual preservation of an area is desired,

.easement acquisition and fee title purchase may be the best and

most effective technique of growth management.

L3
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City of New Lisbon v. Harebo,v244 Wis. 66 271 N W. 659 (1937)
Schumm v. Milwaukee County, 258 Wis. ‘256,45 N W.2d 673 (1951)
d.

David Jaffrey Co. v. Mllwaukee, 267 Wis. 559, 579, 66 N. W Zd 362
(1954),

1d. at 581,

Id. at 584.

Swenson v. Milwaukee County, 266 Wis. 129 63 N.W. 2d 103 (1953)
Id. at 132, |
Klump v. Cybulski, 274 Wis. 604, 81 N.W.2d 793 (1957).

Herro v. hatural Resources Board, 53 Wis 2d 157 192 N.W. 2d 104
(1971). i

‘Branch v. Oconto County, 13 wis.2d 595 109 N,W.2d 105 (1961), Wis.,

Stats. sec. 23.09(8) (1975) gives the c0unty authority to condemn
for such a right-of-way.



33.

34,

- 35.

36.

37.

38.

39.

40,
41.

- 42,

43.

'United States Constitutlon, Article V.
Wlscon81n Constltution, Art. I, Section 13.
Wis. Stats. sec. 32, 09(2) (1975)

Conversation w1th Lestler Schultz, ‘Real Estate Agent, Wisconsin
Dept. of Transportation, July 1, 1976. The Highway Commission has
condemned scenic easements in the past but 1s now reluctant to
condemn easements, generally only using the power to fill in
existing projects. '

Report on the Land Acquisition Program, 1974/75, Wisconsin Natural

-Resources Board (January 1976) at 1.

Even with fee acquisition, the DNR does not often use condemnation.
In recent years, only 5-6 projects have required condemnation.
Among these were a section of railroad grade to be used for a
bicycle trail, areas of two stateé parks and some land along a

designated wild river. Conversation with Dick Steffes, Real Estate

Division, DNR, August. 4 1976.

Conversations with Dick Steffes, Real Estate Dlvision, Department
of Natural Resources on June 30 and August 4, 1976. : '

Report, sugra note 37, at 7.

Id. at 9, and conversation with Dick Steffes, June 30, 1974.

Summary of ORAP Program, 1961 thru 12/1/75, chart made available by’
~ the Dept. of Tramsportation.

Kamrowski, supra note 6; based on Wis. Stats. secs.~15.60, 84.105,

‘ _and 20. 420(86) (1975).

bt

45,

46,

47.

48,

"The enjoyment of the scenic beauty by the public which passes

along the highway seems to us to be a direct use by the public of

rights in land which have been taken in the form of a scenic ease-
ment and not a mere incidental benefit from the owner's private use
of the land." Kamrowski, suEra note 6, at 265 :

Summary, suBra note 42, and conversation with Lester Schultz,
Department of Transportation, July 1, 1976.

Conversation, supra note 36.

Id. This has not always been the case. Prior to the late 1960's

‘the easements were frequently condemned if a negotiated agreement
could not be reached. :

Id.

73
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- 49,

50.

51.

52.
53.
54.
55.
56.
57.
58.

59.

- 60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

For various acquisition powers see chart, -Appendix A.

Conversations with Phil Evenson, . Southwést Wistonsin Regional
Planning Commission and Charles Denauer,, K City.of Madison Department
of Planning, July 2 1976.

D. Brower, D. Owens, R. Rosenberg, I. BotrlnickA'and M. Mandél,
Urban Growth Management through Development. Timing 67 (1976)
(hereinafter cited as Urban Growth Management).

Note, supra note 2.

Urban Growth Management, supra note 51, at 67.

Id. at 68.

Id.

Note, supra note 2, at 914.

Id.

Urban Growth Management, supra noté 51, at 70.
Note, supra note 2, at 909-910.

Id. at 912.

Urban Growth Management, supra note 51, at 71.
Note, supra note 2, at 920-922,

Commonwealth v. Rosso, Opinion No. 67-172, E1 Tribunal Supremo de
Puerto (December 7, 1967); appeal dismissed, 393 U.S. 14 (1968).

Note, "Techniques for Preserving Open Space," 75 Harvard L.R. 1622‘
(1962) at 1634. : :

 Grand Rapids Board of Education v. Baczowski, 340 Mich. 265, 65

N.W.2d 810 (1954).

Carlor v. City of Miami, 62 So.24 897 (Fla ), cert. denied 346 U.S,:
821 (1953). . . : :

David Jaffrey, supra note 23, at 579..

Chicago and N.W.R. Co. v. Racine, 200 Wis. 170 (1929); Klump, supra -
note 30; Herro, supra note 31.

E.g., How much money is saved? How crucial is the location?



70.

71.
72.
73.

74,

- 75,

76.

77.
78,
79.

80.

. 81%.

82.

Wis. Stats. sec. 62,23(17) gives cities the ab111ty to lease any
real estate condemned but not necessary for improvement (i.e.,
memorial grounds, streets, .squares,. parkways, boulevards, parks,

”playgrounds, public building: 31tes) with reservations to protect

the improvement. Villages and towns also have this power under
Wis. Stats. secs. 61.35 and 60. 18(2). It would seem,that by ana-
logy the municipality could also lease the land to be used for the

improvement prior to actual use. The purpose would be the same--to a

preserve or protect the land for the improvement

Wis. Stats..secs. 61 34(3) & (3m), 62 22(1) & (lm), and 60.18(2)
(1975) ‘

‘David Jaffrey, supra note 23 at 581.

State ex rel. Thompson V.. Giessel 265 Wls. 185 60 N.W.2d 873
(1953). B

Befmén,.sgpfe note 15. However not all state courts have adopted
this broad. definition of “public use", and others have limited such

“a broad reading to cases involving urban redevelopment See, e.g.,

Hogue v. Port of Seattle, 54 Wash. 24 799, 341 P.2d 171 (1959). See

‘generally: Note, "The Public Purpose of Municipal Financing for

Industrial Redevelopment," 70 Yale L.J. 789 (1961); Note, "What
Constitutes a Public Use?" 23 Albany L. Rev. 386 (1959); Note,
"What is Public Use 1n Eminent Domain," 4 St. Louis Univ. L. Rev.
316 (1957). e

Urban Growth Management, supra note 51, at 76; Note, supra note 2,
at 949-956. S ' :

Bermen,'suﬁré note 15.

Id.-

Dayid Jaffrey, supra nope‘23.

Id.

Note, sugrarnote 2, :af 933

Wis. Stats. secs. 62 22(1) & (lm) 61 34(3) & (3m); although secs.
62.22(1m) and 61. 34(3m) do not specifically state that the city or
village may acquire. easements and other less than fee interests in.
land outside their boundaries, the statutory intent would seem to

. be concurrent with the preceeding section which explicitly permits

extraterrltorlal acquisitlon.

Farmet, Evaluation of Fee‘Simple Acquisition, Less Than Fee Simple
Acquisition, and Compensable Regulations to Control and Direct Urban

_Growth, Wisconsin Bureau of Planning and Budget (June 1973) at 9.

75



76

83.

84..

85.°

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

Wis. Stats. secs. 27. 05(3), 60 18(12);
(1975) o : _ . ‘

’

"Wis.VStats‘ secs. 62 22(1) and 61 34(3) (1975)

Wis. Stats. secs. 62. 22(1) and 61 34(3) " The purpose would be

preservation of scarce resources for the public beneflt. _

oy

Wis. Stats. sécs. 61;3&\and 62;2,5§ermit'resale of acquired:proper_
ty- : - . T R R [ ] -

While counties may acquire land ‘for any public purpose (secs,
59.01(1) and 59.07(1)), .they have no broad authority to acquire ,
easements. It might be desirable to grant countiés the authority
to acquire scenic easements along county highways (the state is
limited to scenic easement .acquisition along state and federal
highways only). Counties could then presetve spots: of particular
beduty or environmental importance in the coastal area when towns
and villages do not have sufficient funds for this purpose, Also,
the majority of the Wisconsin coastal shoreline is comprised of
unincorporated areas. Only 137 of the more than 620 miles of

~ shoreline lie w1thin 1ncorporated areas. (Conversation with '
" Robert Chase, cartographer Wisconsin State Planning Office, Aug.

12, 1976). ‘Therefore, if ‘scenic eaSements are seén as a valuable

h preservation tool, county authority to acquire easements could be

partlcularly s1gnificant to coastal area preservation. L

Wis. Stats. secs. 61 34(3m), 61 35 62. 22(1m), and 62 23 (1975).

“‘note that 'these purposes dllowable for condemnation: are the game as

those for exercise of the police power, e.g., zoning.

Wis. Stats. secs. 61.34(3m) and szﬁzz(layh(i975§fuﬁi:“”

Those easements restricting development of areas along roadways tq
preserve particularly scenic views. - -

Kamrowski, supra note 6.

whereas he/she could seek a zoning variance or amendment.
Wis. Stats. secs. 59.01, 60 18(12), 61 34(3), and 62 22(1) (1975)

Counties have no general condemnation poweys and therefore could

fnot condemn a public access corridor ‘apart’ from a’ park

61;34(3), and 62 22(1)

For example, the Dane County Park Commission purchaaed a large

_tract of land on the west side of Lake Waubesa for park and preser-
- -vation purposes. ‘The city of Madison planning office encouraged

"7 the purchase to alleviate- development ‘préssures in that area and

thereby forestall the need ‘to extend seivices.’ Coaversation with
Charles Denauer, City of Madison, Department of Planning, July 2,
1976.



96.

97.

98.

99.

100.

101.

102,

103.

104,
105.
106.

107.

108.
109.
110.
111.

11z2.

The DNR also purchases restrictive easements around.state parks as
a bumper. zone (conversation with Dick Steffes,iDepartment;nngatural
Resources, August 4, 1976). Although counties would not be able to
acquire such easements, cities, villages, or towns could, provided-
the preservation of the area and the channeling of development are
valid publlc purposes. . : , R S o

' e
Wis. Stats. sees. 61.34(3),462;22(1); and 66.52 (1975).

Wis. Stats. secs. 61.35 and 62.23(6) (1975).-
Wis. Stats. sec. 62.23(6)(d) (1975).

Of course, immed{iate eondemnation of the land for park purposes
would have to be a public purpose.

Beuscher, "Conservatlon Easements and the Law,' Conservation
Easements and Open Space Conference, Madlson Wisconsin (Dec. 13 &
14, 1961).

Wis. Stats; sec. 62.23(6) (1975).

Beuscher and Kucirek, "Wisconsin's Official Map Law," 1957 Wis.
L.R. 176 (1957) at 177. '

Wis, Stats. sec., 62.23(6)(g) (1975).
d.

Wis. Stats. sec. 236.16(3) (1975).

Wis. Stats.- sec. 236.29; Jordon v. Menomonee Falls, 28 Wis. Zd 608,
at 620, 137 N.W.2d 442 (1965).

Id. at 618.

Id. at 622.

Wis. Stats. sec. 236.45 (1975).
Wis. Stats. . sec. 236.45(1) (1975).

All but three of the counties bordering the Great Lakes in Wisconsin
have adopted subdivision ordinances (Marinette, Kewaunee and Ozaukee

‘have not). Furthermore, 26 of the 33 cities and villages along

Lakes Superior and Michigan have adopted subdivision ordinances.

‘The subdivision dedications or exactions these municipalities .

require vary. For example, Mequon requires a flat fee of $400, St.
Francis requires a dedication of 5% of the land to be subdivided,.
and Superior mandates the dedication of open space and access to
public sites. :

77



78

113. Of ‘course, to uphold, the regulatlon in court it must be
promste the publlc health, safety and general welfare

114 Comme;t, sugra note 1, at 743 746

115. Wis. Stats. sec, 893.15(5) (l975).

found to



" APPENDLX. A

: B ;.
Statutory Authommes of Wisconsin. GoXernmental Units./te
‘ Acquwe Interest 1n Land g

The constitutional authority for the state and any of its
counties, cities, towns or villages to acquire lands and
- convey lands acquired and not necessary for the public good
is contained in Article XI; section 3a of " “the Wisconsin
Constitution. | Condemnation powers are also given to govern-
mental ynits under sec. 32,02 of the Wisconsin Statutes. It
should be noted that sec. 32.02 also gives condemnation
" “authorities to special purpose government units, such as
metropolitan sewage commissions, urban redevelopment

-authorities and metropolitan transit authorities. Sections

66.24(4), 66.413 to .415, and 66.94(10) and (11) provide
~ these spec1al purpose units_powers to._acquire land or
" interests therein through voluntary acquisition or

. condemnation. -
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GOVERNMENT UNIT

VOLUNTARY ACQUISITION, GIFT, 'DEVIS!-'Z, PURCHASE

FEE TIRE, o

" LESS THAN FEE TITLE

N\
STAIE .-

“Department. of.
Natural Resources.?

~

STATE
Department of
Transportation

.. ,23.09(2)(4) pN5Ama¥ agqylr§¥?$ g

ot fishing-groundg ‘orowlters, |-

L. néntalistatiens:
*yvapdon,

pﬁ'chése"léés gree

recdivg yﬂglftsfﬁﬁiaevise,
or waters suitable for the pur-
poge ... of state forests, state
parks, public shooting, trapping

fish hatcherieq,and gam farms.
forest'nurser

5

endangered;

23.091(1) DNR may acquire lands
and wagets for state recreation
areas. . .

27.01(2)(a) DNR may acquire by
purchase, lease, or agreement
lands or waters suitable for
state park purposes.

28.02(2) DNR may acquire .lands
or interest in lands by grant;
devise, gift or purchase within
the boundaries of established:
state forests or purchase areas;
and outside of such boundaries
for forest nurseries, tracts
for forestry research or demon~ .
stration and for forest protec-
tion structures, or for access to
such properties.

84.09(1)DOT may acquire by gift,
device, purchase or condemnation
any lands for establishing, lay-
ing out, widening, enlarging, ex-
tending , constructing, recon-
structing, improving and main-
taining highways, streets, road-
side parks and weighing
stations...

¥1$ndg;1'

ge 23,09 (D) (),

I

23,09¢10)-DNR #ay acquire any and

--adl eakenénts in the furtherance

1g?ts, including the

-enjpyment of scenic
Qeauty. tqgether with the right

" to aequ te -all negative easements,

redrrictive: cavhnants, covenants
noing with.the land.

see 27.01(2)(a)

see 28.02(2)

84.09(1) (cimt,) ...0or interests
in lands in or about and along
and leading to any or all of the
same, ..
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CONDEMNATION =~ =~ . * |

- FEE TITLE

LESS "THAN .FEE. TITLE. .

'RESALE, LEASE

—

23,09(2) (d) (cont.) -«,.and may -
condemn lands or waters suitable
for such purposes after obtaining
approval of the senate and
assembly committees on natural
resources...

27.01(2)(a)(cont.) ...and may

acquire such lands and waters by .

condemnation after obtaining
approval-of the senate and
assembly committees on natural
resources.

see 84.09(1)

see, 84.09(1)

23.09(10) (cont.) The depattment
also may grant leases and ease~
ments to properties and other
lands under its management and
control under such covenants as
will preserve and protect such
properties and lands for the
purposes for which they were
acquired.

27.01(2)(g) DNR may lease parts
or parcels of state park land or

.grant easements thereto.

84.09(1) (cont.) DOT may convey
such lands thus acquired and not
necessary for such improvements,
with reservations concerning the
future uge and occupation of
such lands so as to protect such
public works and improvements
and their environs and to pre-
serve the view, appearance,
light, air and usefulness of
such public works.
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GOVERNMENT -UNIT

© VOLUNTARY ACQUISITION, GIFT, DEVISE, PURCHASE

LESS THAN FEE .TITLE

EE ST

STATE

Department of
Transportation

COUNTY

FEE TITLE

~ 114.33(6) DOT may acquire by

gift, devise, purchase or con-
demnation any lands for estab-
lishing, protecting, laying out,
enlarging, extending, construct-
ing, reconstructing, improving
and maintaining airports...

0 195.199(2) DOT shall have the

first right to acquire, for pre-
sent or future transportational,
recreational or scenic purposes,
any property used in operating a
railroad or railway including
rights-of-way and rails, ties,
switches, trestles, bridges and
the like located thereon, which
has been abondoned. Acquisition
may be by gift, purchase or
condemnation. '

27.015(10) Any county in which
there does not exist a county

park commission acting through its
rural planning committee may ac-—
quire by gift, grant, devise,
donation, or purchase, condemna-

tion or otherwise, with the con-

sent of the county board, a suf-
ficient tract or tracts.of land

:for the reservation for public use

of river fronts, lake shores,

picnic groves, outlook points from

hilltops, places of special his-
toric interest, memorial grounds,

‘parks, playgrounds, sites for
public buildings, and reservations

in and about and along and leading
to any or all of the same...

114,33(6) (cont.)... or interests
in lands in and about airports.

v
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T ConDEMATION.

LESS THAN FEE

TITLE

RESALE, LEASE

" FEE TITLE

¢ see 114.33(6)

see 195.199(2)

-23.09(8) The county bpard of any
county may condemn a right of way
‘for any public highway to any
navigable stream, lake or other
‘navigable waters. Such right of
way shall be not less than 60
.feet in width...

_see 27.015(10)

AT

'.see;;l4.33(6)

e

e

"114.33(6) (cont.).DOT may convey

such lands thus acquired and not
necessary for such improvements,
with reservations concerning

the future use and occupation

of such lands so as to protect
such ajrports and improvements
and their environs and to pre-
serve the view, appearance, light,
air and usefulness of such
airports.

195.199(4) All or part of any
interest in abandoned property
acquired by DOT ... may be sub-
sequently -conveyed tc another
state agency or a county or
municipality for transportatiomnal,|.
recreational or scenic purposes...
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g b Ul ¢

LA TSRS AR L AP

R T L N L L

GOVERNMENT UNIT

VOLUNTARY ACQUISITiON
FEE TITLE

o i R RN Rt TS WA s oY TS 2 2

6l FT DEVI SE PURCHASE

COUNTY - 7

27.05(3) The county park com=
mission may acquire by purchase,
land contract, lease, condem=—
nation, or otherwise, with the
approval and consent of the E
county board, such tracts of land
or public ways as it deems suit- §
able for park purposes... i

27.05(4) The county park commis~
sion may acquire-in the name. of
the county by purchase, land
contract, lease, condemation or - |
otherwise, with the approval and
consent of the county board, such |
tract or tracts of land as it :
deems necessary for the purpose

of providing a suitable and con-
venient place and station upon
which airplanes and alrcraft
generally may land, be cared for,
and make flight from... 1

27.065(1) (a) Thé county board of
any county which shall have
adopteéd a county system of parks
or a county system of streets and
parkways may acquire. the lands
necessary for carrying out ‘all or
part of such plan by gift, pur-
chase, condemnation or otherwise;
provided, however, that no lands
situated within the limits of a
city or village shall be acquired
by condemnation upless and until
the common council of the city or
the board of trustees of the
village wherein guch land is-:
situate shall consent thereto.

59.07(1)(a) The county board may
acquire, lease or rent property,
real and personal, for publiec

uses or purposes of any nature,
including without limitation
acquisitions for county buildings,
airports, parks, recreation, high-
ways, dam sites in parks, park-
ways and playgrounds, flowages,
sewage and waste disposal for
county institutions:.,

I MLESS THAN . FEE TITLE .

see 27. 05(3)

see 27.05(4)

see 59.d7(1)(a)

T Rl R N 8 T LU o O, i Al B AR ok bl

—
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T CONDEMNATION
CISFEETITLE

RESALE, LEASE

. see 27.65(3)

| see 27.05(4)

LESS" THAN FEE TITLE -

27.05(4) (cont,) The county park
conmission may let, lease or have
such lands or statiom, and make
such charge therefor, as they deem
proper and advisable...

27.05(6) The county park com~
mission may let, lease or grant
the use of such part or portion
of the park lands now owned or
hereafter acquired and located
within 5 miles of the corporate
limits of any city as to it
shall seem reasonably necessary,
convenient or proper to agri-
cultural and other societies

of similar nature for agricul-
tural and industrial fairs and
exhibitions and such other pur-
poses as tend to promote the
public welfare.

59.07(1)(c) The county board may
lease, sell or convey or contract
to sell or convey any county
property, not donated and re-
quired to be held for a special
purpose, on such terms as th
board approves.

TR

o Anrtn o a imriend
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GOVERNMENT INIT

VOLUNTARY ACQUISITION, 'GIFT, DEVISE, PURCHASE

FEE TITLE

COUNTY

CITY

83.68(ljvThéfcoﬁnty hiéhway,tbm;f '

mittee may acquire by gift, de-
vise, purchase or condemmation
any lands or interests therein
for the proper improvement, main-
tenance, relocation or change of
any county aid or other highway

- or street or any bridge thereon

which the county is empowered to
improve or aid in improving or
to maintain. The county highway
committee may purchase or accept
donation of remnants of tracts’
of parcels of land remaining at
the time or after it has ac-
quired portions of such tracts

. of parcels by purchase or con-

demnation...

27.08(2)(b) The city board of
park commissioners may acquire
for park, parkway, boulevard or
pleasure drive purposes by gift,
deyise, bequest or coendemnation,
either absolutely or in trust
real property...

62.22(1) The governing body of
any city may by gift, purchase
or condemmation acquire property
within or without the city, for
parks, recreation, waterworks,
sewage or waste disposal, air-
ports or approaches thereto,
cemeteries, vehicle parking areas,
and for any other public purpose;
may acquire real property within
or contiguous to the city, by
means other than condemmation,
for industrial sites:...

LESS THAN FEE TITLE

™

see B3.08(1)" ~

0 62.22(1m) ...the governing body

of any city is expressly author-

‘ized to acquire by gift, purchase

or condemnation any and all pro-
perty rights in lands or waters,

_including rights of access and

use, negative or positive easec-
ments, restrictive covenants,
covenants running with the land,

:scenic easements and any rights
_for use of property.of any nature
.whatsoever, however denominated,
‘which may be lawfully acquired

for the benefit of the public

cor for any public purpose...
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FEE TITLE

CONDEWMTI@PI e

LESS THAN FEE TITLE

RESALE, LEASE

*sée’ 831 08(1) "'*“‘ T el

_see 27.08€¢2)(b)

.27.08(2)(c)(cont.) Every clty

is authorized, upon recommendation
of its. officers, board or body ]
having the control and. management

of its public parks, to acquire by ;

© . condemnation. in the name of the
city 'such lands within or without:
its corporate boundaries as it
may need for public parks, park-
ways, boulevards and pleasure
.drives.

see 62.22(1)

- vdee "83‘."08‘(‘1“)""” EUPURSTIN

see 62.22(Im). -

27.08(2) (c) Subject to the appro-
val of the common council to buy
or lease ‘lands in the name of the
city for park, parkway, boulevard
or pleasure drive purposes within
or without the city and, with the
approval of the common council,

to sell or exchange property no

longer required for its purposes.

62.22(1){cont.)...and may sell
and convey such property.

62.22(1m) (cont.)...and may sell
and convey such easements or
property rights when no longer
needed for public use or pro-
tection.
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GOVE RNMENT UN I T

- ”FEE TITLE

Lo e P i A T g S

LESS THAN FEE TI

CITY

62.23(17)(a) Cities may acquire
by gift, lease, purchase or con-
demnation any lands (a) within
its corporate limits for estab-
lishing, laying out, widening,
enlarging, extending and main~

taining memorial grounds, streets, |

squares, parkways, boulevards,
parks, playgrounds, sites for
public buildings, and reserva-
tions in and about and along and

leading to any or all of the' same;

(b) any lands adjoining or near
to such city for use, sublease or
sale for any of the following
purpose:

1. To relieve congested
sections by providing housing
facilities suitable to the needs
of such city;

2. To provide garden suburbs
at reasonable cost to the res-
idents of such city;

3. To establish city owned
vacation camps for school
children.,.

66.413(2) A city may, upon re-
quest by the redevelopment cor~
poration, acquire, for such re~
development corporation, any real
property included in such certi~
ficate of approval of condemna-

* tion, by gift, grant, lease, pur-.

chase, condemnation, or otherwise
...Real property acquired by a
city for -a redevelopment. corpota-
tion shall be conveyed by such,,
city to the redevelopment cor-
poration upon payment to the city
of all sums expended or required
to be expended by the giry in the
acquisition of such real property,
or leased by such city to such
corporation, all upon such terms
23 may be agreed upon between .the
city and the redevelopment cor—
poration...

62.22(3) The city may by gift,
purchase or condemnation take,

“injure or destroy any riparian

rights or privileges appurtenant
to land abutting upon Lake Michi-
gan whenever it shall become
necessary for the proper con-
struction and use of any highway,

" street, boulevard, park or other

public improvement without taking
the lands or any portion thereof

of which said riparian r1ghts are
apputtenant ) .

see 62.23(17)(a)

see 66.413(2)
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- CONDEMMATION.

' LESS.THAN FEE TITLE

RESALE , - LEASE

" FEE TITLE .-

see 62.23(17)(a)

see 66.413(2)

see 62.22¢3)

see 62.23(17)(a)
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GOVERNMENT UNIT

VOLUNTARY ACQUISITION,-GIET, DEVISE, PURCHASE

FEE TITLE

LESS THAN FEE TITLE

CITY

VILLAGE

TOMN

66.43(4)(a) A city may, within its
boundaries, acquire by purchase,
eminent domain or otherwise, any
real property or any interest

therein, together with any im-

provements thereon, necessarv or
incidental to a redevelopment
project...

61.34(3) The village board may
acquire property, real or per-
sonal, within or without the
village, for parks, libraries,
historic places, recreation,
beautification, streets, water-
works, sewage or waste disposal,
harbors, improvement of water-
courses, public grounds, vehicle
parking areas, and for any other
public purpose; may acquire real
property within or contiguous

to the village, by means other
than condemnation, for industrial
sites; may improve and beautify
the same; may construct, own,
leage -and maintain buildings on
such property for instruction,
recreation, amusement .and other
public purposes...

60.18(14) The town board may
authorize the purchase of any

lands within such town lying in
such a position that the cost to
the town of constructing and
maintaining roads, bridges and
other means of access thereto

will in the near future exceed

the purchase ‘price of such lands...

60.18(15) The town board may ac-
quire by gift, grant, devise,
donation, purchase or condemnation
or otherwise a sufficient tract

or tracts of land for .the reser-
vation for public use of river
fronts, lake shores, picnic groves,
fine outlooks from hilltops or
places or special historic in-
terest...

see 66.43(4)(a)

0

61.34(3m) The village hoard may
acquire by gift, purchase or con-
demmation any or all property
rights in lands or waters, in-
cluding rights of access and use,
negative and positive easements,
restrictive covenants, covenants
running with the land, scenic
easements and any rights for use
of property of any nature whatso-—
ever, however denominated, which
may be lawfully acquired for the
benefit of the public or for any
public purpose... )
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canEﬁNATroN* e
‘ U7 LESS THAM FEE TITLE

 RESALE, LEASE

2

FEE TITLE.

see 66.43(6)(a)

see 61.34(3)

_see 60.18(15)

T o

e

see 61.34(3m)

'56.43(4>(a)(éonc.)'The city'ﬁay

- with redevelopers of property

. recurrance of blighted areas;...

- provide appropriate remedies for

sell, lease, subdivide, retain
for its own use, mortgage, or
otherwise incumber or dispose of
any such property or any interest
therein; enter into contracts

containing covenants, restric—
tions, and conditions regarding
the use of such property in
accordance with a redevelopment
plan and such other covenants,
restrictions and conditions as it
may deem necessary to prevent a

make any of such covenants,
restrictions, conditions or cove-
nants running with the land and

any breach thereof.

61.34(3)(cont.)...and may sell
and convey such property.

61.34(3m) (cont.) ...and may sell
and convey such easements or
property rights when no. longer
needed for public use or pro-
tection.
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GOVERNMENT UNIT

VOLUNTARY ACQUISITTON GTFT DEVISE PURCHASE
L i e, e i LESS .«THAN EEE TlTLE

-FEE TI Th&ﬂ

MUNICIPALITY ¢

60.184(3) The town park comts-
sion may acquire by purchase,
land contract, lease, condemna~
tion, or otherwise, with the ap=
proval and consent of the town
board, such tracts of land or
public ways as it may deem suit-
able for park purposes...

27.11(4)(b) The city board of
public land commissioners may ace
quire lands and improvements

thereon, within a distance of 500

feet on either side of and
abutting on any public street or
highway in the city for the pur-.
pose of converting the gsame into
a parkway or boulevard. Said

lands may be acquired by purchase,

gift, or condemation, but only
after such acquisition’ghall have
been recommended to the common
council by said board and ordevpd
oy resolution of sald cowmon
council. i

27.13 Every town and village
may provide and maintain parks,
parkways, boulevards of pleasure

drives pursuant to the provisions |
of this chapter_which are appllc~ H

able to citiles.

~ see 60.184(3)

0
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CONDEMNATION | - RESALE, LEASE

FEE TITLE o LESS THAN FEE TITLE
see 60.184(3)
see 27.11¢4Y(b) lfkhv : _ . . 27.11(4)(d) Said board may man-

age, control, govern, improve,
subdivide, resubdivide and plat
any land so acquired; and also

to mortgage and sell the same, or
parcels thereof, on such terms
and with such restrictions and
reservations as it deems neces-
sary in order to convert such
street or highway into a parkway
or boulevard, and to protect the
same and its environs, and pre- |
serve the view, appearance, light,
air, health, and usefulness there-
of.

see 27.13 . see 27.13

66.52(3) Sites purchased for in-
dustrial development...by the
Pt e : I IR ) city, village or town...may be
' o o - " sold or leased for industrial
purposes.,

<

NOTES

1. All statutory citations listed in this appendix are from
the 1975 edition of the Wisconsin Statutes.

2, Under sec. 23.l4, created by Chapter 29, Laws of 1977,
DNR must have gubernatorial approval prior to the ac-~
quisition of any lands.

3. Section 23.091 was created by Chapter 29, Laws of 1977.

4. Section 195.199 was created by Chapter 29, Laws of 1977.

5. Under sec., 60.18(12), town boards may exercise village
powers contained in Chapter 61. Therefore, the above
information pertaining to villages may also apply to
towns. :

6. A munlcipality is defined as any village, city or town.

7. Also see gsec. 27.08(2)(b) and (c) under city.
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APPENDIX B

Sample Easement Grant Form for Fi

sh Management Used

by the Department of Natural Resources

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESQURCES
80X 7921
MADISON, WISCONSIN 53707

EASEMENT (Fish Management)
* FORM 2200-30 _ -
REV.10-77

THIS EASEMENT, made this day of

,19 ____, by and between

, Grantor,

and the State of Wiscensin Department of Natural Resources, Grantee.

WHEREAS, the Grantor is the owner in fee simple of certain real estate which is in, near, or adjacent to the Grantee’s project area known

a5

and located in : County, Wisconsin

,and

WHFERFEAS, the Grantee desires to develop, operate and maintain such lands as a public fishing area for use and benefit of the general

public.

NOW, THEREFORE, the Grantor for and in consideration of the sum of One ($1.00) Dollar and the terms and conditions hereinafter -

¢untained. conveys to the Grantee, upon acceptance by the Grantee, within

months from the date hereof, an

easement and right in perpetuity to develop, operate and maintain a public fishing area on the following described real estate.

The location of said easement is shown on Exhibit “A” attached hereto, and made a part hereof.

U pon acceptance, the Grantee shall pay ___ _
easement.

v-_‘ A3 ) Dollars to the Grantor for this

<

<
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. The use of premises as a ﬁshing area for the use and benefit of the public shall include the following rights:

L.

The public shall have the right: (a) to catch and take fish from the waters thereon by legal means; (b) to travel in and along such

- waters; (c) to hike, observe wildlife and enjoy scenic beauty; and (d) to enter upon and utilize the above described lands to the

extent necessary for the full enjoyment and use of the rights and privileges granted by this easement.

. The Grantee shall have the right: (2) to develop such waters by installation and maintenance of current deflectors, covers,

rétarders and any other means deemed necessary by the Grantee for the purpose of fostering, improving and enhancing fishing

- therein without interference with the Grantor’s use of land; (b) to post such signs and posters along the subject Iands as are deemed

necessary to delineate them for public use; and (c) to protect from erosion the above described land by mechanical means such as
fencing and crossovers or by the planting of trees, plants or shrubs where and to the extent deemed necessary for the protection of
the stream or lake.

. The Grantor shall cooperate in the maintenance of the subject property as a wetland, including streams, springs, lakes, ponds,

marshes, sloughs; swales, swamps, or potholes now existing or hereinafter occurring on the above described tract by not draining or

- not permitting the draining, through the transfer of appurtenant water rights or otherwise, of any-of said wetlands by ditching or

any otlier means; by not filling in with earth or any other material any low areas on said wetlands; and by not buming any areas

" Covered with marsh vegetation.

. No trees or shrubs shall be removed or destroyed by the Grantor on the lands covered by this easement except as may be incidental

to the permitted uses.

The Grantee shall have the right to make such improvements and installations as are necessary, convenient and incidental to the full

enjoyment and use of the rights and privileges granted by this easement.

. No sign, billboard, outdoor advertising structure or advertisement of any kind shall be erected, displayed, placed or maintained upon

or within the eased area, except one sign of not more than 8 square feet in area to advertise the sale, hire or lease of property or
products produced upon the premises.

. No new structures of any kind shall be placed or erected upon the premises described in this easement until an application, together

~with a statement of purpose for which the building or structure will be used, has been filed with, and a written approval obtained

1.

from the Grantee

S The general topography of the landscape, river frontage or creek frontage shall be maintained in its present condition, and

no topographic changes shall be made without prior wrltten approval of the Grantee.

No dumping of ashes trash, garbage, sewage, sawdust, or any unsightly or offensive material shall be placed upon the eased area,
€xcept as incidental to the occupation and use of the land for normal agricultural or horticultural purposes.

The Grantor reserves the right (a) To the use of the said land, including the right of fishery in said stream, insofar as such right is

not inconsistent with the use of the same as'a public, fishing area and with the rights, privileges and easements hereby granted and
(b) To use the water in the stream for domestlc purposes including watering cattle and other stock.

The Grantor conveys to the Grantee, its employes, ofﬁcers and agents the right of ingress and egress from the subject easement area
across all contiguous lands owned by the Grantors for-the purpose of constructing, planting, attering, repairing, maintaining and
replacing developments which are provided for in Paragraph Two. It is understood that field roads, roadways, passageways, lanes

ot other normally traveled routes will be utilized for such ingress and egress wherever possible and where such travelways exist.

The Grantor releases the Grantee from any claims of damage which may arise as a result of floods and flash ﬂoods on the lands.

The Grantor shall neither lease nor convey any other easement in any way affectlng the use and enjoyment of this easement without
the prior written permission of the Grantee.
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being the owner

and holder of - certain _ o __ lien

which is

INSERT DETAIL CONCERN|NG LtEN
- against said premises, does hereby join in and consent to said conveyance free of said lien.

The terms Grantor and Grantee, when used he’rein,‘shall mean either masculiné or feminine, singular-or plural, as the case may be and
the provisions of this easement shall bind the parties mutualty, their heirs, successois, personal representatives and assigns.

WITNESS the hands and seals of the Grantor and of any. person joining in and consentmg to thls conveyance on the day and year
hereinbefore written. o

In presence of . . L o 5 S . _-(SEAL)
| | e (SEAL)
' (SEAL)
(SEAL)
(SEAL)
STATE OF WISCONSIN ) '
) ss.
COUNTY)
Personally appeared before me this o day of _ o | ,194;&@ above
named | .

to me known to be the persons who executed the foregoing instrument and acknowledged the same.

(NOTARY SEAL) " Notary Public, State of Wisconsin
R My commission (expires) (is)

ACCEPTED this ____  dayof e

" STATE OF WISCONSIN -
DEPARTMENT OF NATURAL RESOURCES'
For the Secretary
THIS INSTRUMENT WAS DRAFTED BY THE

STATE OF WISCONSIN DEPARTMENT OF . By
NATURAL RESOURCES.

¢

<
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APPENDIX C

Sample Scenic Easement Grant Form Used
by the Department of Transportation

Document Number

SCENIC EASEMENT

WHEREAS, the State of Wisconsin desires to preserve, protect and improve where necessary.
for scenic purposes,

and to prevent any future development which may tend to detract therefrom.

Thia Indenture, made by

grantor, hereby conveys and warrants to the State of Wisconsin, grantee, for the sum of

($ ) dollars,
scenic rights in perpetuity as hereinafter prescribed in and to the following described
parcel of real estate in _ County, State of Wisconsin, to wit'

(See attached List of Suggested Scenic Easement Restrictions)

.?rojgct”‘ ' Parcel Number
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THE RIGHTS HEREBY ACQUIRED DO NOT GRANT THE PUBLIC THE RIGHT TO ENTER THE ABOVE-DESCRIBED.
AREA FOR ANY PURPOSE.

THE RIGHTS HEREBY ACQUIRED DO NOT GRANT THE STATE OF WISCONSIN, OR ITS AGENTS, THE RIGHT
TO ENTER THE ABOVE-DESCRIBED AREA EXCEPT FOR THE PURPOSE OF INSPECTION AND ENFORCEMENT
OF SAID RIGHTS, OR AS SPECIFICALLY SET FORTH HEREIN.

IN WITNESS WHEREOF, the said grantor... ha... hereunto set ..... hand.. and seal.. this
cevsvecesss day of coioiliiiiee.., Ao Do, 19....

ALSO IN WITNESS WHEREOF, .uciciucucnocercosearovsanncsnensnasasoanassnssnsaoncnsscssonses

being the owner,. and holder.. of ... certain se.vsvevee0sss lien.. against said premises,
hereby join in and consent to said easement free of said lien.

SIGNED AND SEALED IN PRESENCE OF P PP 8- 7.V |

S e s s ser s s s e et ere s tPe s

0 PP I PLRUDEISISINOBOBROLURSOERESEINDBTITETS

S 0r e 00 e P sseseesre s s et essesns e © ¢ 0 09 PG VEIL ISP OLI LS ESIBLEUOEROTOLDS

L R R I I R N RN ooc.-.c--t-acn--'-o-c;-»----.-.---...-.(SEAL)

LR A R IR AR I I B A I IR IO I R R

-o.--o--..-......-..a-o--o.-b-..----n-c(SEAL)

® e P RO CI PRI EEPIEOESEIE LRI IBEEDPIBEDLE

STATE OF WISCONSIN, )
seasessssasssesesssCounty,) Personally came before me this ..... day of «cvvecvcerins
A.D., 19..., the above-named R R R R R R R R R R TR R PRI

to me known to be the person.. who executed the foregoing instrument and acknowledged
the same.

(NOTARY) LI I R R B B R BN B TR T DN I BT IR IR T N BN R B R BN B BN BB B NE BN R BN BN BN B BN ]
( SEAL ) NOTARY PUBLIC, +:+cseeecessesss.. County, Wis,
) My commission (expires) (18) ..ceeiicrvanesae

. . ° . B .
. . " . . .
v . LR o .
. L . . .
. . . 4] - [
- . . g L)
. . . o p— .
. -2 . ° 7~
. M . r . Qo 2]
. gQ . ;] . [ (@]
. . . n N < %
. [/, I} . o] - . -t
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. D . a. ] o)
. - . . n - =)
L]
Negotiated bY .eeveverscnassoscsnsaanasne : o+ e, P
. e - - . .
. . . - . . b
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. [ ] [ <4 . . ﬁ
. . . o » 23 (o) .
This instrument was drafted by the State of Wisconsin . Q. . [4) [ad o . Q
Department of Transportation, Division of Highways. : @ : . * . M g
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e} . . .. o .
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LIST OF SUGGESTED SCENIC EASEMENT RESTRICTIONS

The specific rights and interests hereby acquired are as follows:

1. The right for the State of Wisconsin, its agente and contractors,
to enter upon the easement area;

(a) To inspect for violations of the provisions of this easement
and to remove or eliminate advertising displays, signs and
billboards, stored or accumulated junked automobiles, farm
implements or parts thereof, and other salvage materials or
debris, and to perform such scenic mestoration as may be
deemed necessary or desirable.

(b) To plant and/or selectively cut or prune trees and brush to
improve the scenic view and to implement disease prevention
measures.

{(c) To plant and/or selectively cut or prune trees and brush to
improve the scenic view and to implement disease prevention
measures. The area excluded from this provision is described
as follows: (Then describe excluded area such as residence,
etc.)

Note: Always use (a) plus (k) or (c), but not both (b) & {(c)

The above is mandatory and should appear first on conveyance.

The owner's rights to engage in specified activities are acquired as follows:

1. The right to erect, display, place or maintain upon or within the
scenic area any signs, billboards, outdoor advertising structures or adver-
tigement of any kind, except that one (1) on-premise sign of not more than

square feet in size may be erected and maintained to advertise the
sale, hire or lease of the property, or the sale and/or manufacture of any
goods, products or services upon the land. Any existing signs, other than
the one on-premise sign, and/or advertisements as described above shall be
terminated and removed on or before : .

2. The right to dump or maintain a dump of ashes, trash, rubbish, saw-
dust, garbage, offal, storage of vehicle bodies or parts, storage of farm
implements or parts, and any other unsightly or offensive material,

3. The right to cut or remove any trees or brush.

4. The right to cut or remove any trees or brush, except as
necessary in connection with the reasonable building of residences and
access steps thereto, and suitable clearing for such residential purposes.

5. The right to cut or remove any trees or brush, except marketable
timber :apnd then only in compliance with local forest cropping practices, however,
at no time will the scenic area be denuded of trees.

6. The right to park trailer houses, mobile hdmes or any portable
living guarters used as a licensed "Mobile Home Park" for dwelling or residential
purposes. (This is intended to permit temporary use)
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7. The right to park camping trailers, motor homes, mobile homes,
or any other portable living gquarters, except nondependent mobile homes used
as primary housing units placed on piers or a foundation with the wheels

removed. (Intended

8. The
living quarters.

9. The right to quarry, or remove, or store any surface or subsurface

for permanently placed mobile homes, stc.)

right to park trailer houses, mobile homes, or any portable

minerals or materials.

10. All

cultural) within the first

rights except general crop and/or livestock farming (agri-
feet of the scenic area as measured normal

to the (centerline) (reference line) {nearest edge of pavement) (right of way
line) of the highway.

11. All rights except general crop and/or livestock farming

{agricultural).

12. The

residential development consistent with applicable state and loca

right to develop the easement area except for limited
regulations.

Such limited rights rxretained by the owner are as follows:

(a)

(b)

13. The
except insofar as

Each single family residential lot fronting on and
abutting (identify Highway) shall be limited to
a minimum width of feet as measured
parallel to the highway;

A total of A single family residential lots is
the maximum number autherized for the easement area.

right to alter the general topography by artificial means,
reasonably necessary for landscaping in building acceptable

residences and appurtenant structures.

14. The
to any other use.

15. The
follows:

{a)

(b)

16. The
to any other uses.

right to change the use of the sasement area from rasidential
right to develop the easement area commercially except as

Normal Maintenance and repair of existing buildings,
structures and appurtenances or replacement thersof.

To develop the easement area commercially to other than
the existing use, as long as said change in use does not
conflict with the scenic easement purpose and said change
is subject to review and approval of the State Highway
Commission.

right to change the use of the easement area from commercial

e

)
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Introduction

The conversion of agricultural lands for development, the abandon-
ment of inner cities and many other current land use problems con~
fronting communities are often attributed in part to property tax-
ation. Although property taxation is most frequently viewed as a
source of local revenue, it can also influence land use decisions
made by local governments and individuals. This chapter explores
the structure and policy behind the Wisconsin property taxation
system and the impacts it may have on land use. A better under—
standing of the relationship between property taxation and land
use will allow municipalities to more effectively utilize tax

- policies as a supplement to the other growth management tools.

A. Taxing Jurisdictions

In Wisconsin, as in many states, the taxation of real and
personal property is an important source of local government
revenue. During the 1973-76 budget period, approximately 217
of all municipal revenues, 25% of all county revenues, 607 of
all school district revenues, and 55% of all vocational, tech-
nical and adult education district revenues were provided by
property taxes.l

There are five primary government units in Wisconsin that have
been vested with the power to tax property. These property
taxing jurisdictions are: (1) the state govermment; (2) the
vocational, technical and adult education districts; (3) the
county governments; (4) the elementary and secondary school
districts; and (5) the municipal govermments. There are .
seventeen vocational, technical, and adult education districts,
seventy-two county governments, four hundred and seventeen
elementary and secondary school districts and one thousand
eight hundred and thirty-eight municipal governments in
Wisconsin.2 (Municipal governments include cities, villages
and townships). Each piece of property in the state is located
in all five of these taxing jurisdictions and has a property
tax levied against its assessed valuation by each taxing
jurisdiction.

B. Constitutional Limitations

Local governments exercise the property taxing power under a
specific delegation of power by the state,3 subject to con-
stitutional limitations.# The Wisconsin Constitution requires
that property taxes be both uniform and ad valorem. Uniformity
in property taxes means that all property within a taxing
jurisdiction must be assessed and taxed at the same rates. An
ad valorem tax means that the measure of the tax is the value
of the property. The general rule concerning property tax is
that all property in the state must be either taxed at full
value or removed from the local rolls altogether.5 But there

"
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is an. exception to this general rule. The Wisconsin Constitu-
tion specifically excludes forest and mineral lands, and
agricultural and undeveloped lands from the uniformity and

ad valorem requirements. In other words, the state is autho-
rized to preferentially tax land that is used for agriculture,
forestry or mining, having the power to establish special
assessment methods and tax rates for these land uses.

Administration

In Wisconsin the property tax is administered in the following

manner. First, each taxing jurisdiction calculates its property
tax levy.  This is arrived at by calculating the amount of money
needed to provide its services and then estimating the amount of

.revenue it will receive from federal or state grants or aids,

fees, operating receipts, fines, and other non-property tax
sources of revenue. The difference between expenditures and all
sources of revenue other than the property tax is the gross
local property tax levy. This gross levy is then reduced by

- the amount of general and personal property tax relief received

from the state. The remainder is called the net local property
tax levy and is the amount of money that must be ralsed locally
through the general and personal property tax.6 The tax is
levied by the various taxing jurisdictions, but it is collected
by each municipal treasurer.

Next, the Wisconsin Department of Revenue calculates the full
value of all the property in each taxing jurisdiction.’/ This
annual calculation is based on market sales of property in the
area during the prior year and is called the equalized value

or tax base, The equalized value is used to distribute the
various taxing jurisdictions' property levies among the various
municipalities in proportion to the equalized value. For example,

*.1f a municipality contains 25% of a school district's equalized

value, then the municipality must raise 25% of the school
district's tax levy. '

Finally, within each municipality, the tax burden is distributed
among property owners according to assessed value. The assessed
value of each parcel of property in a municipality is determined

by the local assessor and is set at some percentage of full

value.8 The ratio of assessed value to equalized value (full
value) is called the "assessment ratio." For example, if the

-assessment ratio is 50%, a home with an equalized value (full

value) of $30,000 would be locally assessed at only $15,000.

The assessment ratio varies greatly among municipalities. But,
because the assessed value is only meaningful within the munici-
pality, it doesn’t matter if different municipalities assess
‘property at different percentages of full value, so long as

each parcel of property within a particular municipality is
assessed at the same percentage of equalized value (full value).
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II.  Impacts of Property Taxation on Land Use Decision-making

A.-

Introduction

' For years commentators-have attributed & number of "land use
111s"™ to the effects of the property tax: abandonment of

central cities; suburbanization; urban sprawl; municipal frag-
mentation and fiscal mercantilism; exclusionary zoning; misuse
of agricultural land; antipathy towards public ownershlp of
lands; and others.

Three major questlons are examined here concerning the impact of
property taxation on land use decision-making. First, does the

”property tax structure éncourage municipal officials to attempt
- to dttract "good ratables", that is, encourage land uses that
"bring’in a large amount of tax dollars and only require low
texpendltures for publid’ serv1ces (for example, a research
" laboratory, a light 1ndustry, a factory, a shopping center, or a
" multi-family dwelling with only small apartments and no potential
'school children)? ' Secondly, does the property tax structure
. .'encourage municipal officials to attempt to exclude "bad rat-
‘ables", that is, exclude land uses that do not bring in much in

taxes, but require high expenditures for public services (for
example, land uses exempted from the general property tax,?
single family homes, moderate and low income housing, and multi-
family dwellings with large apartments and great potential for

'school children)? Finally, does the property tax structure

encourage speculation and tend to force urban fringe properties

‘out of agricultural and undeveloped land uses and into developed
”uses’ ‘

*'Impacts on Government Dec1510n—mak1ng

1. - Attracting "good ratables" - pxclt.d‘n‘g,"bad ratables

The answer to the first two questions requires'a brief anal-
ysis of the problems that can be caused by the competition
among municipalities .for "good ratables" and the exclusion
of "bad ratables'". An example of the impacts of inter-
municipal competition is where officials seék to attract
new factories or shopping centers while excluding new
housing designed to serve the employees of those estab-
lishments. Tradltlonally, municipalities that were able to
‘attract "good ratables" were rewarded with financial

" bonuses, whereas communities that decided to provide needed

" low and moderate income housing were penalized financially.

For example, the location of a fdctory within a taxing juris-
diction substantially increases the community's taxable
property and subsequently provides the community with addi-
tional tax revenue. On the expenditure side, a factory
usually requires only minor additional public services such
as police, fire, welfare and education. Therefore, the
location of a factory within a taxing jurisdiction could
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result in a substantial net ‘improvement of the community's
financial status. Alternatively, the location of moderate
and low income housing within a taxing jurisdiction usually
results in only a marginal increase in the community's
taxable property and subsequently provides the community
with only minimal additional tax dollars. On the expendi-
ture side, moderate and low income housing usually requires
substantial additicnal public services such as police, fire
protection, and educational and welfare services. Therefore,
the location of moderate and low income housing within a
taxing jurisdiction can result in a net deterioration of the
community's financial position.l10

In sum, municipalities may make major land use decisions
that are based on a search for "good ratables" and an
exclusion of "bad ratables". Zoning decisions may be based
on fiscal considerations that distort other legitimate con~
siderations, such as social, cultural, aesthetic, or envi-
ronmental factors. The result is that municipalities may be

" encouraging development that does not belong in the commu-

nity and dlscouraging the most needed types of land uses.

- In an effort to reduce this 1ntermunicipal competition,
‘the Wisconsin Legislature has developed a complex system of:

‘(1) shared taxes for municipal and county governments; (2)
payments in lieu of property taxes; (3) payments of the
school tax on certain tax exempt property; (4) shared costs

- for school districts and negative school aids; and (5)

property tax exemptions for'manufacturing machinery, pro- .
cessing equipment, merchants' stock-in-trade, manufacturers
materlals and finished products.

a., Shared taxes

- A key element of Wisconsin's attempts to reduce inter-
municipal competition by moving -towards tax base
neutrality is the municipal and county shared tax pro-
gram.1ll A portion of state collected individual and
corporate income taxes, utility taxes, liquor and ciga-
rette taxes, and auto registration fees is returned to
local governments.

Prior to 1972, the distribution of these funds was
largely based on' their point of origination; towns
with power plants had 'a considerable portion of state
revenues paid by the utility returned to them, Wealthy
‘tax districts got wealthier. However, in the 1972-76
- period, the legislature moved to convert the "“origina-
- tion" formula for shared taxes into a "tax effort"
formula,
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While very complicated, the current distribution for-
mula is based on four criteria. First, each city,
village, town, and county receives an amount based on
its population. Therefore, the local government
receives state aid irrespective of its tax base.

These per capita payments help communities provide
necessary public services and generate a greater will-
ingness to accept low and moderate income housing,
open space and. other public uses.

Secondly, cities, villages, towns and counties receive
an amount from the account based on the value of each
public utility located within their borders. This pay-

_ment reduces communities' attempts to exclude tax

'exempt public utilities.

Thirdly, municipalities and counties receive an amount
based on their full valuation per capita and their
current taxing effort. Given this third factor, com~
munities that levy high taxes and that have small per
capita valuation receive the most aid. Alternatively,
local governments that levy low taxes and that have
high per capita valuation receive very little aid. This
factor distributes state aid away from wealthy communi-
ties that tax themselves heavily. In addition, the per
capita valuation~taxing effort formula spreads the
financial benefits of commercial and industrial growth
and reduces fiscal competition among local governments.
For example, given this formula, it is possible that
the location of a "good ratable" within a municipality:
will decrease the community's shared tax revenues
(i.e., if a very expensive private facility were to
locate within a municipality, and if subsequently the
per capita valuation were to rise, and if the property
tax levy remains the same, then the amount of shared

~ taxes would be reduced). Presently, it is not clear

whether or not the formula is sensitive enough to
respond to the location of one ''good ratable', but it
is clear that, for the most part, municipalities and
counties cannot significantly improve their financial
positions by attempting to attract "good ratables".

Finally, the shared tax law provides that no county or
municipality can receive more than 109% of the amount

of shared taxes sent to it in the previous year and that
no municipality will recéive a lesser amount of the
shared taxes in 1976 than it received in 1975. There-
fore, a community cannot substantially improve its
financial position or be seriously penalized because

of sudden economic and demographic shifts.
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The Aimpontance of this system of shared taxes should not
be under-emphasized. The state cuvrently pays three-
founths of its collected nevenues back to Localities as

- priopenty tax neldied -- a sum amounting to $1,201,343,400
in - 1973.12 By 1974, all levels of local government in

Wisconsin were receiving substantial portions of their

‘revenue from sources other than the property tax, as is

summarized by Table 1,13

TABLE ONE

Sources of Local Government Revenue in Wisconsin

1974
Révenué Sources Counties' ' Cities Villages Towns
" Local Taxes .20%. | 34% 27% . 13%
Another Government S 51E - 48% 537 78%
ALl Other |

©

297 - - 18% 207 9%

‘In ‘summary, the shared tax distribution system has, to

a large extent, neutrdlized the local fiscal impacts of

“industrial development.

Payments in lieu of property tax

As noted éérlier, a number of land uses have been
‘exempted from the general property tax. These exemp—

tions include property owned by agricultural societies,

‘Boy's Clubs of America, Boy Scouts, - Camp Fire Girls,
" cemetary associations, churches, cities, colleges,

counties, Girl Scouts, public utilities, religious
associations, -school districts, the state, towns, the

" U.S. Government, the University, villages, women's
" -clubs, YMCAs and YWCAs, property used for camps for

the handicapped, institutions for -dependent children,
educational institutions, Lion's camps for the
visually handicapped, institutions for mentally
deficient children, mobile homes, parsonages,

‘infirmary-domicilary buildings of the Wiscousin

Veterans Home, property included in conservation
areas; and property classified as being of historical
or scientific interest.l4

The law provides a scheme of aids to local governments
in 1ieu of the property tax for some of these exempt
properties. This scheme is designed to discourage
local officials from attempting to exclude these land

‘uses, ' For example, state forest lands, state parks,

state public refuges and state recreational facilities
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are exempt from the general property tax and, in lieu
of the . .tax, the Department of Natural Resources must pay
50¢/acre to the municipal- government for each acre of
such land situated in the. municipality 15

Properties that are enrolled in the forest cropland
program are also exempt from all local taxes and are
subject to an annual state tax. These state taxes are
distributed as follows: 207 to the county wherein the
forest cropland is located, 40% to the town or village
dn which such property is located, .and the remainder to
the various school districts in which the forest crop-
lands are located.l® 1In addition to the above distri- -
bution, the Department of Natural Resources pays 20¢/acre
to villages and towns for a1l lands designated as forest
cropland. »

Properties used in the production of metalliferous
minerals are also exempt from local property taxes.
However, the Wisconsin Legislature has recently enacted
a new mining taxation bill into law in light of several
significant discoveries of .ore bodies in northern
Wiscon31n.17 The tax was established in order for the
state to der1ve benefits from the extraction of metallic
minerals and so that the state and municipalitiesl8
impacted from mining would be compensated for costs
incurred as ‘a result of the loss of such minerals. The
new mineral -tax on mines.is a graduated net proceeds
occupational “tax, which taxes,the profitability of a
.mine at rates that vary with the levels of profit-
ability 19 In other words, as. the profits derived from
a mine increase, the rate of taxation increases in
statutorily defined increments 20 Of the revenues to be
. collected through the tax, 50@ goes into the state gen-
eral fund and 507 goes into the Investment and Local
Impact Fund Revenues ‘in this ;fund are distributed to
locally impacted communities at the discretion of the
Investment and Local Impact Fund Board. The fund is to
~ be used solely for- the. purpose of providing munici- .
palities compensation for the .costs associated with
social, educational environmental and economic
impacts of mining. The law has-established priority
criteria for the. distribution of funds to municipalities. 21 .
Generally, .20% of :the revenue collected in a particular
county is earmarked for that county, or $300,000,
whichever is less.. Each.city, town or village in
which mining occurs .1s to receive 107 of the tax col-
.-lected from mining -activities within their borders or
$75, 000 whichever is. less.23 Special provisions were
also created for distributing revenues to towns24
and school . district325 which were previously receiving
revenues under the former state mining tax on low-grade
iron ore.
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Payments of the school tax on certain tax exempt property

The Wisconsin statutes provide that the school district
tax must be paid on all land owned by the state, county
or municipality which is residential property and is
used for public education,28 on all real property held
by the State Investment Board,29 on all lands owned by
the University of Wisconsin Board of Regents,30 and on
all agricultural land owned by the State and operated
by the Department of Health and Social Services in con-
nection with its penal and correction program.31 The
State must also make reasonable payments to municipali-
ties for water, sewer, and electrical services, police
and fire protection, and all other services directly
provided to the state facilities by such municipalities.32

Thus, under existing Wisconsin law, municipal and
~school district officials need not be overly concerned,
at least from a financial standpoint, about the location
of such land uses within their jurisdictions.

Shared schqql»costs’and negativé school aids

Municipal officials often justify their attempt to
exclude "bad ratables ", particularly multi-family or
low income housing, on the basis of the increased pres-
sures that will be placed upon existing educational
facilities.33 :

In several states this type of response by local
officials has, in part, led to judicial challenges of
financing educational costs through the property tax.
Although the U.S. Supreme Court declined to declare it
unconstitutional,34 several state courts have acted.
Several years ago it was estimated that such challenges
‘have been made in at least 36 states.35 The results
have béen mixed, with some state courts holding systems
using the property tax for school financing constitu-
tionally valid,36 and other states finding violations
of state constitutional provisions.37

An understanding of the arguments in the Wisconsin con-
text requires a brief discussion of the state school
aid program. The key element of the Wisconsin school
aid program is the cost sharing formula. The cost
sharing formula was first used in 1949. It was revised
i 1969 and again in 1973, Under existing state law a
school district's educational costs are categorized
into net operating costs and non-operating costs. The
state shares a school district's operating costs, but
it does not share non-operating costs. '"Operating
costs'" are defined to include teachers' salaries, school
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maintenance expenditures, supplies and material costs,
bus expenses, teacher retirement funds, teacher social
securlty payments, debt retirement costs up to $100/-
pupil, and capital outlay éxpenses up to $100/pupil.
"Non-operating costs" are defined to include principal
payments on bonds and loans, the cost of acquiring
furniture and equipment, and the original cost of school
facilities.38 1In other words, the state will help
defray school districts' operating cost, but the costs

of constructing and furnishing new schools must be

borne primarily by local school districts.39 Therefore,
the increased educational costs that result from the

location of "bad ratables'" in a school district will be
shared by the state so long as new school facilities are
not needed. But, if the location of the "bad ratables"

"in the school district significantly increases the

number of school age children and if new school facil-

ities must be constructed, the state will not share in

the construction costs (except for the inclusion of
$100/pupil for debt retirement and $100/pupil for
capital outlays within the definition of "operating
costs'"). This scheme may seem to perhaps set an upper
limit on the number of '"bad ratables" a school district
would be willing to accept.

In addition to this cost sharing formula, the legis—
lature moved to include in the school aid program a
tax base sharing mechanism called negative school aids.
This is a scheme adopted by the legislature in 1973, to
take effect in 1977.40 School districts with high tax

irates and low per pupil tax valuations were to receive
state funds, and school districts with high tax rates

and high per pupil tax valuations were to make payments
to the state.

Briefly, negative school aids were to operate as follows.
First, the legislature has set a standard tax base for
all school districts in the state. This number repre-
sents an approximate average of state-wide tax valua-
tions per pupil. Secondly, all school districts with

an actual per pupil tax valuation below the standard

tax base were to receive an amount from the state equal
to the taxes that would have been collected by the

local school district at their current tax rates, if the
actual per pupil tax valuation equaled the standard base.
Thirdly, all school districts with an actual per pupil
tax valuation above the standard tax base were to pay

the state an amount equal to the taxes that were col-
lected by the local school district, at their current
tax rates, on the actual per pupil tax valuation in
excess of the standard base (thus the name of the
scheme--'""negative school aids" for some "wealthier"
districts). The intended result is that school districts
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that spend at the same level will tax at the same rate,
that the level of education will be solely dependent
upon the local district's willingness to tax itself,
and that the level and quality of education will no
longer be dependent upon a district's wealth or pro-
perty, i.e., ability to pay. Given the negative school
aids formula, school districts could not significantly
improve their financial position by attempting to

‘attract "good ratables'". And alternatively, school

districts would not be financially penalized because

per pupil tax valuations decline. Negative aids spread
the financial benefits of increased per pupil tax valua-
tion and reduce tax base competition among school
districts.

However, the Wisconsin Supreme Court struck down the
"negative aids" portion of the state school aids pro-
gram as unconstitutional.4l 1In a four to three decision,
the majority held that the scheme would violate the

' ‘state constitutional rule of uniform taxation.

In summary, the negative school aid formula would have
counteracted tax base competition because the financial
benefits of increased per pupil valuation and the dis-

" advantages of reduced per pupil valuation would have

been spread among all the school districts of the state.-
On the other hand, the impact of the shared school cost
formula upon tax base competition is not clear because
the state shares only certain categories of school dis-
trict costs. Each school district has some expenses
that are not shared by the state and must be borne
entirely by the local district. Therefore, from a tax
standpoint, school district officials can maximize
their financial position by attempting to exclude "bad
ratables" that have a great potential for school
children and which will subsequently increase the local
district's non-shared costs. Unless the tax base
increase that results from the location of the "bad
ratables" in the school district is sufficient to off-
set the increased non-shared costs, the school district
may be worse off. Alternatively, school district
officials can maximize their financial position by
attempting to attract “good ratables" since they will
not generally increase the number of school children

in the district. Rather, they will reduce the amount
of non-shared costs that must be borme by the individual
local district taxpayer.42 o

Property tax exemptions for manufacturing machinery, etc.

The property tax exemption for manufacturing machinery
and equipment is a key element of a scheme intended to
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share the financial benefits of commercial and indus-
trial growth and to reduce fiscal competition among
city, villiage, town and county governments.

All manufacturing machinery and specific processing
equipment used in production, assembly, fabrication,
making or milling of new articles are exempt from the
general property tax.43. And as of May 1977, merchants'
stock-in-trade, manufacturers' materials and finished
products are alsc exempt from property taxation.44 1In
other words, a large portion of Wisconsin's taxable
industrial value is currently exempt from local pro-
perty. taxes.

In lieu of the exempt property taxes, the state pays a
pro rata share of the exempt amount into the "Municipal
and County Shared Tax Account" (with the state annually
distributing to municipalities and counties funds from
. the shared tax account). The state's pro rata amount
increases each year and by 1987 the state will be
placing in this account 100% of the value of the exempt
manufacturers' machinery, merchants' stock-in-trade,
etc.45 In other words, a significant portion of local
government 's industrial wealth has been removed from
the property tax rolls, and by 1987, in lieu of the
exempt property, the state will be making payments
into a shared tax account.

Conclusion

ﬂ”It'would'fhus‘appearithat under existing Wisconsin law muni-
‘cipal officials cannot significantly improve their financial

position by attempting to exclude "bad ratables” and to
attract '"good ratables'. tate payments in lieu of property

. taxes, payments of the school tax on certain tax exempt pro-
perty, shared costs for school districts, property tax exemp-

tions for manufacturing machinery, processing equipment,

. 'merchants' stock=-in-trade, manufacturers' materials and

finished products, and shared taxes for municipal and county

_ governments tend to neutralize the impact of local increases
~or decreases in the property tax base. Professor Richard

Stauber, one of the foremost students of the Wisconsin tax

_system, recently ‘concluded that "with but rare exceptions,
.there seems to be broad general agreement that--in the long

run and other things being equal--changing property values
should not be the basis for community development decisions."46

Impacts on Private Decision-making

1.

Introduction

Land use patterns have changed drastically in the last 15
years and current land use conversions are taking place at
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an increasing rate., In many places, these rapid changes

have resulted in social conflicts and high social costs.

For example, a frequent pattern of urban development, urban
sprawl and leapfrog development, is extremely costly for the
provision of public services and is wasteful of energy. This
pattern also results in the loss of agricultural lands, the
intrusion into environmentally sensitive areas, and the

. reduction of open space.47 Mixzing agricultural land uses

and residential land uses has also caused many problems for
farmers, such as complaints about the noise, odor or dust
from normal farm operations. Finally, haphazard urban devel-
opment has resulted in septic systems sometimes being

installed in places that do not have suitable soils, leading

to failing septic systems that cause severe health hazards
and water pollution.

Preferential taxation is one method frequently suggested to
help reduce these social conflicts and the high social costs

. of unplanned urban development. The major focus of such pro-

grams is to influence the timing of priﬁa:e land development.

Preferential Taxation

In 1975, the Wisconsin Constitution was amended to authorize
the legislature to greferentlally tax agricultural and
undeveloped lands.4 In 1977, the legislature enacted the

., Farmland Preservation and Tax Relief Program, creating

Chapter 91 and section 71.09(11) of the Wisconsin Statutes.
It is worthwhile to first highlight the land use problems
that this constltutional amendment and recently enacted
program intend to solve.

. PreferentialJtaxation is'based’on several premises. First,
. it is recognized that the market value of undeveloped land

increases sharply as urban development approaches.

Secondly, it is argued that this encourages land speculation
and tends to force fringe properties out.of agricultural
land uses and into ‘alternative urban uses. Thirdly,

it has been asserted that the additionalvprpperty tax

liability that is imposed on such agricultural lands causes

;' farmers to prematurely sell their lands to development

interests, leading to the premature development of the
urban fringe, the loss of prime agrlcultural land, urban
sprawl, and "leap frog" development.

Preferential property taxation of agricultﬁral and undeveloped
lands is iIntended to short circuit this development pattern.
It is designed to insulate farmers from the financial

impact of escalating property tax bills by establishing
speclal assessment methods’ and/qr lower tax rates for
agricultural and undeveloped land, and to subsidize farmers
who preserve prime agriculture lands. It 1s also designed

to maintain current land use patterns and to deter specula-
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tion and rapid development by providing for tax recapture or
penalties upon sale or change of use (changes of use from
agricultural or undeveloped to residential, commercial or
industrial). '

There are three main features to the Farmland Preservation
and Tax Relief Program: a classification and eligibility
scheme; the provision of tax relief; and a penalty system,
The specific elements of each of these features are depen-
dent upon whether or not the program is’ in the dinitial or
permanent phase. The initial program began on December 1,
1977 and ends on September 30, 1982, after which the perma-
nent program becomes effective. The permanent program is
characterized by the required adoption of agricultural
preservation plans and/or exclusive agricultural zoning
ordinances by counties as requisites for tax relief eligi-
bility of landowners. The Department of Agriculture, Trade
and Consumer Protection (DATCP) administers the program. 49
An Agricultural Lands Preservation Board was established to,
among other functions, certify local agricultural preserva-
tion plans and local exclusive agricultural zoning ordinances
whlch are consistent with the standards provided in the
law.3

A classification scheme provides criteria for determining
whether or not specific lands qualify for tax relief under
the program. Under the initial program any farmland owner
in the state can apply for a contract with the state,
qualifying him for tax relief if the contract is approved
by the county board and the DATCP, if his farm is 35 acres
or more, and if his "gross farm profits'" equal or exceed
$6,000 in the previous year, or totaled $18,000 or more
over the last 3 years.?l The contract will allow the owner
and the state to agree to jointly hold the right to develop
the land»32 and has to 1ncorporate several provisions

'mandated by law.53

Under the permanent program, "urban' counties54 must adopt
exclusive agricultural zoning ordinances on or before

October 1, 1982 if farmers are to continue to be eligible

for tax relief,35 Exclusive agricultural zoning ordinances
must meet specific state standards set out in sec. 91.75.
Sec. 91,77(1) provides eriteria which must be considered
when rezoning land from exclusive agricultural zones.

Rural counties must have either an exclusive agricultural
zoning ordinance or an agricultural preservation plan in
effect on or before October 1, 1982 if farmers are to qualify
for tax relief. Provisions for those elements agricultural
preservation plans must éncompass, contained in sec. 91.55(1),
include the identification of special environmental areas,

Counties must also develop "a program of specific public

actions designed to preserve agricultural lands and guide
urban growth."56 :



119

Most preferential taxation programs adopted in other states
~are based on the:concept of use value assessment. In other
words, property tax assessments are based on the current
‘uses. of the land, rather than assessments based on the
traditional full market value of property.

The tax relief available to owners of agricultural land in
Wisconsin is a departure from other state programs since it
consists of a tax credit against their state income tax for
part of their excessive property tax. Therefore, local
governments are not faced with any losses to their property
tax base. The specific tax credit available to an individual
landowner is dependent upon his income and the amount of
property tax levied against his 1and.37 The level of tax

- credits depends on the land preservation measures in effect.58

-Penalty systems, such as Wisconsin's, provide a process

- 'whereby landowners who convert agricultural land to developed
uses must pay deferred back taxes. This is to ensure that
the preferential taxation program does not become a tax
shelter for land speculators. The Wisconsin program does
recognize those different circumstances under which a
preservation contract may be breached and thereby provides
different penalties. ‘All the penalties include a rollback

of tax credits previously received and most contain require-
' ments that a 6% compound interest be paid.>?

Although it is too early to evaluate the Farmland Preserva-
tion and Tax Relief Program, a few comments can be made with
regard to some of the major arguments made against preferen-
 tial taxation in-other states. 1) Such programs generally
apply on a statewide basis, therefore land well beyond the
pressures of urban development receives the same preferential
treatment as land on the urban fringe. However, the Wisconsin
" program -does make a distinction between "urban" and "rural"
counties, applying different requirements for these two
categories ‘and, after the initial five year start-up

period, land must be either zoned for agricultural use
exclusively or be in an identified farmland preservation
"area in an adopted local plan. 2) Preferential taxation
‘causes a reduction in the local tax base and therefore
‘reduces local government revenues. As has already been
mentioned, in Wisconsin local govermments would not lose
revenues since the monetary incentive is provided through
state income tax credits. 3) Taken alone, preferential
‘taxation of ‘agricultural and undeveloped lands has a limited
long term impact on land use patterns unless it is imple-
mented in conjunction with a regional or statewide land use
plan.60" The Wisconsin program provides that counties must
adopt agricultural preservation plans and/or exclusive
agricultural zonilng ordinances if the program is to continue
within their borders after the initial program expires.
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Other arguments raised against the.efficacy of preferential
taxation include the following: -that 1t 1is too little too
late because the -increased market value of 'the land, coupled
with the. federal income- tax capital gains-deduction, provides
the selling farmer with gains that cannot be offset by tax
subsidies and that preferential taxation at best only
slightly retards inevitable; land use changes. However,

the success of. the Wisconsin program cannot be measured
.untll after the permanent program is- well underway.

III.  Urban Redevelopment and Property Taxation :
A, Introduction

Manyfcities andfvillages;are;currentlylunable to finance needed
urban redevelopment projects., The scarcity of federal funds,
the rapid increase in the public cost of redevelopment, and the

"weak" revenue bases of many local.communities have severely

restricted local efforts to. combat urban. blight. To overcome

these constraints, the legislature has. developed an alternative

?:financlng mechanism based .on local -property -tax systems. It is
called tax increment financing.§1~ o

Tax Increment Financing

Tax 1ncrement financing 1s a redevelopment funding tool that

enables cities and villages to initiate redevelopment or indus-
trial development projects on their own. ; It is -a cost sharing
scheme whereby all taxing jurisdictions within a specified tax

Ancrement financing district .contribute property taxes to the

municipality sponsoring the progect.

-Tax 1ncrement financing works as follows. First a city or

village de51gnates a portion .of .the community as a blighted

area and simultaneously determines the value .of the taxable pro-
perty located in the designated .area.,.., This: value is called the
tax increment base and remains constant throughout the life of
the project. : - -

Secondly, all the taxing jurisdictions continue to assess and
tax the property located.in the designated district. Property
located in the dlstrict is not given perferential treatment in
any way. " It.is assessed and. taxed like any other property.

Third, taxes collected on the actual tax, base valuation that
exceeds the tax lmcrement base are paid into a. special fund.

The monies in this fund are used to pay the. costs of redevel-
opment. In other words, the property tax benefit that . results
from the local community's redevelopment project will be used to
pay the redevelopment costs. . The assumption is that the improve-
ments made in the designated area will substantially increase

the value of all the real property within the designated area.
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As soon as the costs of the project have been met, the project
- terminates, Alternatively, the statute terminates the project
"within a specified time period (15 to 20 years) even if’ the
" costs have not beén met.

Fourth, the law provides‘that the tax increment payment made
by school districts will be reimbursed by the state. This-
provision is important because school districts would make the
largest payments to the special fund and the reimbursement

" clause releases school districts from any fiscal burden.

The success of tax increment financing depends, to some degree,

on the municipality's project selection. To be highly success-

ful, the project should have a low initial tax base and should
create as large an increment change as possible. Such a project
could involve the location of expensive private facilities,

_'such as office buildings and high rise apartments, in the

district, with the location of facilities that create only small
increases in tax base valuation being discouraged. Such undesirable
facilities include single family houses, small businesses, low
income housing, and multi—family complexes

Five municipallties initiated tax increment financing projects in
197662 and an additional 19 communities commenced projects in
"1977. These 24 project plans vary from developing 1ndustria1
sites to creating recreational areas. :

The use of tax increment financing by.two coastal municipalities
may be illustrative of how the program may be used.’ The City of
Green Bay s project involves 170 acres around its central business
district.53 Most of that land presently contains old and
-delapidated commercial buildings, which will be cleared to allow
the business district to expand, create parks and provide for some
low and moderate income housing. Green Bay has decided to use

tax increment financing because redevelopment funds were unavail-
able from other sources. 1In contrast, Milwaukee is using the
‘program to help finance a 400 acre industrial redevelopment pro-
ject in the Menomonee Valley.64 " The project is primarily con-
concernéd with improving the transportation network in that area.
One hundred acres of underutilized land will also beé acquired and
prepared for industrial use by providing that land with sewer,
water and other public services. Since redevelopment funds from
other sources were insufficient to finance the project, Milwaukee
is using tax increment financing as a supplemental funding source.

Unfortunately, to this extent, the degree of financial success

of tax increment financing appears to be tied to a municipality's
successful attraction of "good ratables" and exclusion of "bad
ratables". As noted earlier, the competition for ratables often
distorts land use decision-making. Although it is still too
early to determine whether or not tax increment financing will
be extensively used, its success may rely on dynamics counter to
those provided in the shared tax formulas and the school aids
program,
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Iv.

Conclusion

This chapter has examined the Wisconsin property tax structure and
analyzed some of the 1nterrelatlonsh1ps between taxing policy and
land use planning. Specifically, it was found that state payments
in lieu of property taxes, payments of the school tax on certain
tax exempt property, shared costs for school districts, property
tax exemptions for manufacturing machinery, processing equipment,
merchants' stock-in-trade, manufacturers' materials and finished
products, and shared taxes for municipal and county governments
have tended to neutralize the impact of local increases or de-
creases in the property tax base. In effect, municipal officials
have no strong financial reasons to attempt to attract "good
ratables" or to exclude "bad ratables'"., Rather, local officials
are free to make land use declisions on the basis of env1ronmenta1
social and cultural concerns.

Secondly, the concept of preferential taxation of agricultural and
undeveloped lands was examined. It is intended to insulate farmers
from the financial impact of escalating property tax bills, to sub-
sidize farmers who preserve prime agricultural lands, to maintain

~current land use patterns and to deter speculation and rapid devel-~

opment. Although Wisconsin's program is too recent to be analyzed in
depth, preferential taxation has deficiencies, such as the possibility
that the income tax subsidies may be too small to offset market value
gains and capital gains income tax savings and that the program at best
would only retard the inevitable conversion of agricultural land to
urban uses. However, it would appear that preferential taxation of
agricultural and undeveloped lands, used in conjunction with land use
programs, may be an important land use tool.

Finally, a redevelopment funding tool called tax increment financing
was examined. It was found that tax increment financing provides
cities and villages with an alternative redevelopment mechanism, that
it allows the state to funnel aid through school districts to city
and village redevelopment projects, and that its success appears to
some extent to be tied to the successful attraction of "good ratables"
and exclusion of '"bad ratables". Unfortunately, this dynamic often
distorts those land use decisions made for the redevelopment district.
In short, the requirements of successful financing may run counter to
the pollc1es embodied in the shared tax’ formulas and the school aids
program.

Traditionally, land use planners and tax policy formulators have
been two distinct professional groups. It is only very recently
that these two groups have begun to examine the interrelationships
between fiscal policy and land use planning. The trend needs to
continue, as property taxation can have major land use impacts
which can have serious negative effects on land.use decision-making.
With study, communication and a great deal of effort, these impacts
can be reduced and eventually ellmlnated And Wisconsin is well on

the way to doing just that.

¥



123

Notes
1. Municipal Resources Provide& and Expended - Bulletin (1975). A very
small amount of state revenue is also generated by the property tax.
2. The State of Wlsconsin Blue Book 1975 at 681
3. See Wisconsin Constitution Article VIII, sec. 1.
4. See Wisconsin Constitution-Article VII, sec. 1 and Gottlieb v. Clty of
Mllwaukee, 33 Wis 2d 408 147 N.W. 2d 633 (1967).
5. The propertles exempt from the general property tax are set forth
in Wisconsin Statutes 'sec..70.11.
6. The following is an example of the calculatlon used to arrive at the
net local property tax levy:
‘Total expenditurés .
Less: Other sources of revenue
' Gross local propertyitaxﬁlevy
Gross local property tax levy AR
Less: State general and personal property tax relief
Net local property tax levy, :
7. Wis. Stats. sec. 70.57 (1975).
‘8.- Wis. Stats. sec. 70.32 (1975).
9. Wis. Stats. secs. 70,11 and 70.111 (1975).
10. There is a Wealth‘of cases and literature on the problem of
exclusionary zoning. For examples, see the bibliography in
Fair Housing and Exclusionary Land Use at 61-72, ULI Research
Report No. 23 (1974).
11. Wis. Stats secs. 79 01 to 79.16 (1975)
12,. Data supplied:by. Richard L. Stauber, Bureau of Local Fiscal Information
and Analysis, Wisconsin Department of Revenue.
13. Id.
14, Wis, Stats, sec. 70 ll (1975)
15. Wis. Stats. sec. 70. 113 (1975)
16. Wis. Stats. sec. 70.04 (1975).

17.

Chapter 31, Laws of 1977 and Chapter 185, Laws of 1977.
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19.

20.

21.

22.

23,

24.

25.

26.

27.

- 28.

29.
30.
31.
32.

33.

34.

35.

: school dlstrict.

Municipalities, for the purposes of the distribution of mineral tax-
ation funds, are deflned as any county, c1ty, village, town or

Net proceeds are the d1fference between the gross proceeds of a
mining operation and ‘its allowable.dedué¢tions. . s

Section 70.395(5), Chapter 31, Laws of 1977.:-..
Section 70. 395(2)(h), Chapter 31, L&ws of 1977

Section 70. 395(2)(d), Chapter 31 Laws of 1977 Also;‘an emendment

" to this section under Chapter- 185 ‘Laws of 1977, allows:the $300,000

limit to rise with the national consSumer-price:index; with 1977 acting
as the base year.

Section 70. 395(2)(d), Chapter 31, Laws .of 1977.Ni,lA5\
Section 70.395(5), Chapter 185, Laws of 1977. . » =
Section 70.395(4), Chapter 31y Laws of 1977ﬁ45“%-' ”
Wis. Stats, sec. 76 24 (1975)‘

M Rosner and R Barrows, Public Land, Tax Exeng; Land and Property
Taxes, Research Bulletin R 2774 (1976).

Wis. Stats. sec. 70.114 (1975).
Wis. Stats. sec. 70. 115 (1975)
Wis, Stets.-sec. 70. 116 (1975)
Wis. Stats. sec. 70.117 (1975) co
Wis, Stars. sec. 70 119 (1975) S

In addition to the argumentfadvanced by muncipal: officials that
the introduction of bad ratables in a community place increased

" pressures upon’ existing' educational facilities, it is also argued

that the location of bad ratables'in a‘'community will increase.
welfare costs. In 1974, the following expenditures were made for
health and social services. Villages expended ‘0.87 of the total
state expenditure for health and social services. Cities expended
2.9%Z of the total state expenditures ‘for such services and counties
expended 54,87 of the total state expenditures for such services.
Finally, the state expended 42.57% of the total state expenditures
for such services. Supra note 1.

San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973)

N.Y. Times, at 20, col 4 (Dec. 30, 1974)
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37'

38.

39.

40.

41.

42,

43,

44,

45.

46.

See, e.g., Thompson v, Engelking, 96 Idaho 793, 537 P.2d 635 (1975);
Northshore School District No. 417 v. Kinnear, 84 Wash.2d 685, 530
P.2d 178 (1974); and Shofstall v. Hollins, 110 Ariz. 88, 515 P2d
590 (1973).

See, e.g., Serrano v. Priest, No. 938, 254 (Cal. Super. Ct., April

10, 1974), 5 Cal.3d 584, 487 P.2d 1241 (1971); Robinmson v. Cahil,

62 N.J. 473, 303 A.2d 273, cert. denied, 414 U.S. 976 (1973), Milliken
v. Green, 389 Mich. 1, 203 N.W. 2d 457 (1972).

Wis. Stats. sec. 121.07 (1975).

One notable exception concerns school districts which have incurred
additional costs attributable to enrollment increases resulting from
the development and operation of metalliferous mineral mining. Upon
agreement between the school district and the Investment and Local
Impact Fund Board, the school district may receive all or part of the
non-shared costs attributed to mining development. Section 70.395(2)
(f), Chapter 31, Laws of 1977,

Wis. Stats. sec. 121.08. For a useful sﬁmmary, see."SchooliFunding
Equalization in Wisconsin," Wis. Dept. Pub. Instruction (Oct. 1975).

Buse v. Smith, 74 Wis.2d 550, 247 N.W.2d 141 (1976).

Each school district has some costs that are not shared by the state,
i.e., payments on bonds and loans, the cost of acquiring furniture
and equipment, and the original cost of school facilities. For some
districts these non-shared costs make up a large. part of their
expenses. The portion of the educational expenses that, must be

_borne by the local district equal

,non—shared costs B part of the'educational'expéﬁses»
tax base - = borne by the local district.

Given this relationship, if the tax base increases and the non-
shared costs remain the same or increase slower than the tax base
(i.e., "good ratables" locate in the school district), then the
part of the educational expenses borne by the local district are
reduced. Alternatively, 1f the tax base is reduced or if the
non-shared costs increase (i.e., "bad ratables" locate in the .
school district and/or new school facilities must be constructed)
then the educational expenses borne by the local district are .
increased.

-Wis. Stats. sec. 70,11 (1975).

Wis. Stats. sec. 70.111 (1975).

Chapter 90, Laws of 1973; Chapter 39,‘Laws of i§75§ aﬁd
Chapter 224, Laws of 1975.

‘Stauber, "Tax Base Neutrality: A Summary," Paper presented to the

Wisconsin Economic Development Association (Sept. 24, 1976), at 1l.
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47.

48.

49.

50.

51.

52,

53.

54,

55.

56.

57.

See generally S, Friedman, Public Service Costs and Development,
Wisconsin Office of State_Planning_and Energy, DOA-SP0O~75-9 (1975).

Wisconsin Conétitution Article VII, sec. 1.
Section 91.05, Chapter 29, Laws of 1977.

Sections 91.61 and 91.78, Chapter 29, Laws of 1977. Other functions
of the Board include: . 1) approval or denial of requests for early
withdrawal from contracts (sec. 91.19(3)&(5)); 2) rulings on
appeals from landowners who have been denied contracts by the county
(sec. 91.13(7)); and 3) approval of the distribution of funds for
counties to do agricultural preservation planning (sec. 91.65).

Section 91.06(6), Chapter 29, Laws of 1977.
Section 91.01(7), Chapter 29, Laws of 1977.

These provisions are found under section 91.13(8). Specifically,

they state that: 1) no structures may be built and no land
improvements may be made except those consistent with farm use;

2) farmland under contract may not be specially assessed for sewer,
water, lights, or non-farm drainage (however, these services cannot
be extended to the land unless the owner pays the special assessment);
and 3) the contract stays with the land, even if it is sold to a
different owner.

Under sec. 91.11(13), an "urban" céunty,is considered to be a

county with a population of over 75,000 or adjacent to a county with
a population of 400,000 or more. In 1976, the urban counties were
Brown, Dane, Fond du Lac, Kenosha, LaCrosse, Manitowoc, Marathon,
Milwaukee, Outagamie, Ozaukee, Racine, Rock, Sheboygan, Washington,
Waukesha, and Winnebago. All other counties are considered to be
"rural”. :

In an urban county, the exclusive zoning can be rejected for all
towns if a majority of towns file resolutions disapproving it with
the county clerk within 6 months of the time the county adopts the
ordinance (sec¢. 91.73(3)). In rural couq;ies, exclusive agricultural
zoning ordinances adopted by the county board will automatically take
effect in all towns unless the town boards specifically reject them
(sec. 91.73(4)). :

Section 91.56, Chapter 29, Laws of 1977.

Farmers with incomes in excess of $35,000 will not be eligible for the
credit. Property taxes eligible include all property taxes levied on
farmland and improvements with a ceiling of $4,000 (sec. 71.09(11)(a)7).
This figure may not include special assessments, delinquent interest
and special service charges.,
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Under the formula used to calculate the potential credit, the
maximum credit is $2,600. Under the initial program, 50% of the

‘maximum credit (which is dependent upon income and property tax
factors) is available if there is a farmland preservation agreement

or contract in the absense of agricultural preservation plansfor
exclusive agricultural zoning ordinances (sec. 71.09(11)(b)3 f).
Under the permanent program, 70% of the maximum credit is available

-if the land is located in an exclusive agricultural zone (sec.
'71.09(11) (b)3 e), if the land is included in an agricultural preser—.

vation plan and the owner enters into a preservation agreement, or

if the farmer signs a special transition area contract (sec, 71.09(11)(b)3
a), or if the county has adopted an agricultural preservation plan

and the town has adopted an exclusive agricultural zoning ordinance

(sec., 71.09(11)(b)3 d). 100% of the maximum credit would become

available only in those counties which have adopted both an agricultural
preservation plan and an exclusive agricultural zoning ordinance

(sec. 71.09(11)(b)3 a).

Under the initial progrém, there is a rollback of all tax credits

along with a 6% compound interest for contracts cancelled early

(sec. 91.19(2) (b)) and contracts which have expired and where the
eligible landowner does not extend his contract (sec. 91.37(3)).

For contracts which have expired and where the' landowner is ineligible
for further tax relief, due to the lack of county adoption of a
certified county agricultural preservation plan or exclusive agricultural
zoning ordinance, there is a 2-year rollback without interest (sec.
91.37(2)). Under the permanent program, there will be a rollback

of tax credits received for up to 20 years with 6% compound interest
for contracts which have not been renewed (sec. 91.19(8)), contracts
which were severed before their expiration date . (sec. 91.19(7)),

and where exclusive agricultural zones have been changed to a use
other than agricultural (sec. 91.19(8)).

Alston, "Preferential Taxation of Agricultural and Open Space

Lands: . Proposal for Wisconsin", UW Institute for Environmental
Studies Working Paper 8F, (1972).

Wis. Stats. sec. 66 46, (1975)

The five communities are Brillion, Green Bay, Milwaukee, Platteville
and Hudson. Conversation with Carol Kuehn, Wisconsin Department of

Revenue, January 19, 1978. .

The tax increment value for Green Bay's project has increased by

$19,684,290 between 1976 and 1977, Conversation with Dennis Russell,
-City of Green Bay Department of Planning, January 19, 1978.

Conversation with James Scherer, Redevelopment Authority of the
City of Milwaukee, January .20, 1978,
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I.

A.

Introduction .

Transferable Development Rights (TDR)

Transferable development rights (TDR) is a complex system of
separating the right to develop. property from- the other rights
inherent in the ownershlp ‘of ‘property. ‘It is possible to

~ explain the basic’ concept w1th a 31mple example._;l

Example.‘ A and B each own‘ohe ‘acre of land. A TDR scheme is
established with each acte’ of land in the community being
a551gned one development right (DR) and two DR's being required

to build one unit of housing."-A's land is suitable for building;

B's parcel is a wetland. Land*use regulat1ons are enacted
that permit A to construct one unit of housing and proh1b1t B
from developing his land. In' order: to- build, A needs 2 DR's,
necessitating A to buy B's unusable DR if A is’ to bu11d one
unit of housing on his oné acré’ parcel

" As a result” of the DR transfer A 1s allowed to "develop his

through A's purchase of his. unusable DR witﬁout the problem of
a governmental "taking" of B's land without -compensation.
Without having to directly compensate B the government has
obtained preservation. of the wetland F;“'

T W

 Basic Underlylng Assumptions of TDR

A transfer of development rights ‘program largely involves what
its title suggests. . The right. to.develop is severed from one

parcel of land and transferred ‘to another" parcel. ‘The objective
is to restrict the development: 6f ‘the first parcel and to
encourage more intense development of the second parcel

The advocates of the transfer of development rights concept
make three basic assumptions. . (1). Zoning regulatiens have

failed to protect certain resources that require low density

use and that are situated where thesmarket place demands a
hlgh density use. (2) Zoning regulations unfairly create
"windfall gain and wipeout. losses! by giving some landowners’
the opportunity to make high profits on land zoned for intense

development while denying other owners the opportunity to
intensively develop their land. This induces the owners of
restricted land to demand zoning changes to realize their

land's full develogment potential, often creating haphazard

land use patterns.“ (3) Either economic fairness or legal
doctrines of just compensation- require that owners of restricted
land be compensated for the inability to develop their land.



Explanation of the TDR,COncept

TDR is designed to preserve low density resources and eliminate
resulting economic inequities. TDR permits greater development
density where it is not obJectionable by severing the linkage
of development potential (i.e., the right to. develop) from a

.l‘parcel of land.

Ovnership,of land is considered to incorporate theipossession
of a number of rights relating to the property. Severance of

‘these individual rights in property is not unprecedented; for

example, it is common to sell mineral rights of parcels of

"land, or to lease the right of possession of one's property to
‘another for a period of time. The right to. develop property

can also be severed. Through the sale of scenic eagements,
property owners transferred development rights along the Great

"River Road to the state of Wisconsin. Development rights have
_also been transferred, to a limited extent, in cluster zoning
“(or PUD) plan, where the overall. density of an entire parcel

of land is transferred to specified areas of the parcel,

' leaving the remainder as open space. The bulk of one lot has

also been transferred to an adjoining lot with "bonus" or
"incentive" zoning, permitting a lar§er building .than allowed
for by standard zoning restrictions.4 Severance and.allocation
of development potential by govermment is, therefore, not a
new idea. In fact, the basic concept of :zoning can be consid-
ered as a severance of development rights in one area and
their allocation in .another’ in that more intense development

'is permitted in some areas and denied in others Just as

zoning allocates development potential for a public purpose

.(protection of the public health, safety or general welfare),
~ TDR also, manipulates development potential for a public pur-

pose-—such as preservation of endangered resources.

r‘Looking at zoning as a system to allocate development poten-

tial and at severance of development rights from land: as a

'precedented concept, 1t is 1ogically consistent to recognize’

the state's power to restrict land to a use- that will preserve
its natural character by means of "compensated acquisition of

DR in order to prevent public’ economic loss." "7 In the TDR

system, an owner of land whose use is restricted is compensa-
ted for the .inability. to develop by permitting the owner to
sell the unused (and unusable) development rights to another

_1andowner who can use the rlghts and who wishes. to develop his

land more 1ntensely than current zoning regulations permit.
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D. Steps to Form a TDR Plan-~Various Types:

Tt is extremely important to note that TDR does not replace
‘zoning and planning. It is one component of a comprehensive
land use program, not a substitute for such a program, All

- TDR proposals have the same prerequisite: a sound land use
plan that identifies the land use and preservation goals for
the area. No TDR plan should be implemented unless a well
thought out land use plan-is adopted by the proper authorities.

The subsequent steps in formulating a TDR program vary with
‘each plan and are dependent upon the area to be preserved, the
" type of development permitted and the comprehensiveness of the
plan. Illustrations of various plans will show the variety of
techniques that may be used. ‘

. TDR systems have been proposed in these four settings: (1) to
guide development on the urban fringe; (2) to preserve historic
landmarks; (3) to protect critical environmental resougces;

~ and (4) to guide development around public facilities.

The TDR proposals described below are not the only ones which
have been developed. However, they are the most publicized
-ones and constitute a representative selection.

1. Urban Fringe Develbgment’

Three proposals considered below envision TDR as a guide

to development on the urban fringe--the New Jersey,

Maryland, and Fairfax County, Virginia proposals. Of the"

three, the Virginia proposal is the most extensive in

that it would use TDR as the basic land use control :
méchanism. The New Jersey plan has come closest to implementation.
Originally brought before the state legislature in 1975,

TDR enabling legislation was passed by the ‘general assembly,

vet failed in the senate by five votes.1U  The bill was
re-introduced in both houses the following legislative

session. 1 However, as of_Novembér 4, 1977 the New
Jersey legislature has yet to enact the proposal.

New Jersey: Sidney Willis, the Assistant Commissioner of
-the New Jersey Department of Community Affairs explains

_ the goal of the New Jersey TDR proposal, ."We are not

" trying to achieve the whole world. Ve are not calling it
land use reform. We simply wish to preserve some open
space."12 New Jersey's proposed attempt to preserve ''some
open space' utilizes TDR in a residential density transfer
program.

There are five steps in the program. First, specific
areas to be preserved must be identified in accordance

with the community master plan studies. An area for
preservation must consist of substantially unimproved
land of at least 25 acres.



Second, the municipality designates the area to be preserved
- as.an "open space preservation zone' and selects a transfer
zone ‘in which can be built the number of housing units

that could have previously been built in the preservation
zone (enabling legislation grafts the TDR system onto
existing planning and zoning acts).

- Third, DR's are issued to area landowners equal to the

- units allowed by normal zoning requirements in the preserva-
tion zone. The DR's are distributed in proportion to the
value of the owner's undeveloped land in the preservation

- zZone. - e : :

Fourth, acquisition of these unusable DR's are required

to build at a new higher :density in the transfer zone.

:The sale of the DR on the private market from the preserva-
tion zone.to the transfer zone compensates the preserva-=
tion zone owners for their inability to develop.

.Fifth,iif‘the transfer zone is not developed at an increased
density, a new- transfer- zone may be created to ensure a
market for the DR.. Under a revised bill which was intro-
duced in the state general assembly, the state would
guarantee the sale of development rights under certain
-clrcumstances as well as establish an oversight committee.13
This TDR system equalizes the economic.effect of zoning.
.The public gains in that open space is preserved by
directing development pressures elsewhere. Under tradi-
tional zoning practice, those wanting to develop in
excess of zoning limits merely applied for (and usually
received) a variance or. amendment to the zoning regulation.
- TDR -limits the areas: in which this increased density may

. occur by explicitly designating transfer zones and refus-
.- ing to "upzone" in other areas. TDR also captures the

-windfall profits gained by those who formerly obtained
variances and amendments by making developers pay for
their increased density.. . The. owners who were previously
Ywiped .out" by. zoning restrictions in preservation zomnes
are compensated with the "captured" windfall profits when
they sell their development rights.1

Maryland: The Maryland plan is not restricted to residen-
tial areas; it includes both residential and commercial
zones. As in New Jersey, the process is initiated when a
planning commission identifies the land areas to be
preserved, - e : o

- DR's are distributed,accﬁrding to the proportion of the
total acreage owned by the individual owner. A developer
must amass a specified number of DR's before building,
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although required DR"S are exempted for:agricultural use,
churches, and-schicols.” The DR's. from any state owned
public lands are given to the local government, thereby
providing them with'an. additional source of revenue for
preservation.: When more development is needed, the
municipality allots additional DR's“to DR holders. !>

Fairfax County, Va.: - The Fairfax County proposal, de-
signed by Audrey Moore, *a supervisor:on the County Board -

‘of Supervisors, relies heavily on the market to determine

density, residential areas-and DR transfers. The TDR
proposal would completely replace zoning.:  There are four
steps to the plan.

o3

~First, the community would determine the basic features
-of 4 comprehensive plan through a referendum vote. The
"local government-would then prepare-a comprehensive plan

establishing the anticipated total ‘population, future
commercial and industrial land use needs, and land re-

'quirements to suppert public facilities, conservation,

- farmland; open space”and other uses.: The plan would set

. specific locations for commercial and industrial sites
<on1y. : :

Second the 1oca1 government would determine the required
number of rights for each residential, commercial or
industrial:development: and. the desired density of develop-
ment. Public usés, recreation; farm use, “tonservation

and public utilities require no DR's. T

L

Third owners’ receive DR's in proportion to the number of
acres owned, subtracting any development already in

" place. The DR's are free from real property tax until
“they-are used.  TFourth, in order to.develop, a builder
~imust’ have DR's equal ‘to thOSe required for the develop-

.-ment.' ' : oo : .

‘Revisions of the total plan would be by referendum and
~additional DR's’ would be distributed to. those holding -
" DR"s : . . S

Landmark Preservation

In 1arge cities’ demand for taller buildings has threat-

"ened the existence of landmarks: that are often much

smaller than the surrounding buildings.- Operation of a
small, old building is often at an econmomic loss. Plans
to preserve landmarks have included TDR to transfer the

-unused development- potential of the landmark to another
- site. New York City has implemented such.a TDR plan and
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Professor John Costonis has formulated a sophistlcated
TDR plan for Chicago. ’

New York: New York's TDR program began in 1961, allowing
the transfer of unused %andmark DR's to.a contiguous
commonly owned parcel. In 1968, the program was ex-
panded to allow the transfer to buildingg across the

street and to separately owned parcels. 8 1n 1969 trans—
fers were allowed in a continuous line from the landmark.l

A 1970 amendment allowed the city to lease a city owned
landmark to ‘an adjacent owner for 75 years, thus permitting
the owner to use the landmark's available DR.

‘Despite the continuing relaxation of the requirements,
New York City's TDR program has not yet been widely
successful. It has been used to preserve only two land-
marks.2l Although the New York court invalidated TDR

‘preservation plans for a third landmark, 22 it has recently
ruled in favor of preserving Grand Central Station through

the use of DR's.

Several factors have contributed to TDR's failure to
catch on in New York. First, the New York City Landmark
Preservation Commission possesses alternative tools which
effectively prevent landmark demolition without the use
of TDR. An indication of the effectiveness of these
tools is the fact that from 1965-1974 -only one of 414
de51gn2ted.1andmarks could not be saved from demoli-
tion.“? Second, TDR can work only where there is a
market for DR's; the New .York central business district
is for the most part overbu1lt5 thereby lacking the
demand for increased dens1ty Third, zoning bonus
programs, offering increased floor space in return for

" inclusion in the building plan of amenities such as
.pedestrian malls, supply most of the demand for increased
density. Therefore, developers have little incentive to
use a program as complicated as TDR to obtain increased
density. TFourth, creation of a DR market would entail
extensive down zoning in -the central business district to
provide strong incentives for DR acquisition. It is
doubtful that such a plan would be politically feasible;
owners would not want to pay for the development poten~
tial that was allowed by the previous zoning. Fifth,
the legal problems of TDR may have caused developers to
be apprehensive about accepting TDR. .

" Chicago: The Chicago proposal abandons the New York
concept of adjacency and allows DR transfers from any
designated landmark to any land in the transfer district.
The transfer district is to be created by the city coun-
cil in the downtown area where public facilities already
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geared to accommodate high density use will be able to

absorb the additional density. The landmark owner would

be able to sell the unused DR (which is allocated to

reflect what the owner lost upon designation of his

building as a landmark--the right 50 demolish the building,

to alter the. facade and so forth)2 to an owner in the

transfer district. The DR buyer may not exceed the

previously allowable floor area by more than 15%. This

ensures that the new building will not drastically exceed -

the existing planned density. After selling the unused
. DR the landmark owner receives a reduction in the real

estate tax on the landmark, reflecting the decrease in
the value of the property.

After selling the unused DR, the landmark owner must
convey to the city a preservation restriction that binds
present and future owners to maintain the landmark accord-
ing to reasonable standards and prohibits the demolition
or alteration of the landmark without the city's authori-
zation.? If a landmark owner refuses to voluntarily
sell the unused DR, the city may condemn the DR.29 The
city would pay the market value of the DR to the landmark
owner and '"deposit" the DR in a DR bank--a pool of DR's
from donors and DR condemnation proceedings.30 The bank
provides the city with a fund of DR's to sell on the open
DR market, giving the city a monetary fund to use for
landmark preservation. S

- The advantages of the Chicago plan, according to Profess-
or Costonis, are many. The cost of landmark preservation

is shifted to the whole downtown development process.

The landmark loses its speculative appeal and the owner's
property taxes are reduced. The city avoids the necessity
of outright fee acquisition and total loss of tax revenue.

" The c§§y also gains additional taxes from the transfer

site. The plan facilitates city planning by easing

space shortages, allowing flexible density controls and

requiring fewer variances from city hall. ' In addition,

the limitation of a 15% increase in floor area prevents =
super-density problems and avoids an overload on public

services. S '

Despite its advantages, the plan has not yet been adopted.
One reason may be, as in New York, that competition from
bonus zoning makes the plan unnecessary for developers
seeking greater density. The Sears Tower and the John
Hancock Building, the two tallest buildings in Chicago,

do not exhaust their zoning potentials--an indication of
the need for down zoning if TDR is to be successful.

Another reason may be that there is a lack of market

demand for more office space in the central Chicago



business district., Also, there is a reluctance to change
on the part of those used to working with the established
system. One critic of the Chicago plan believes that
developers "just are not interested in analyzing a real

estagg venture in any other way than as they presently
do." This same critic also feels that before TDR is

. used to preserye landmarks, cities should exhaust their

police powers.

Landmark Preservation and Public Purpose: Any government
land use regulation or program must be enacted for a
legitimate publiC»ﬁurpose and not for private economic
gain. Both police powers and TDR preservation programs
presume that historic landmark preservation is a legiti-
mate public purpose. TDR advocates see the sale of DR's
and the economic gain to DR buyers as incidental to that
purpose. The benefits accrue to developers only for a

. .public purpose and developers must pay market prices for
‘the extra densi'tyv'benefits.:s8 Therefore, it is. argued,

cities may legitimately engage in a TDR program and

. create the necessary markets.

Critical Environmental Resources

Increases in land values dften"fhreatenrsensitive environ-
mental resources. In Wisconsin wetlands and shorelands
may be endangered becasue they can be filled to accommo-

. date recreational or other forms of development. Prime -
" agricultural lands in central southern Wiscomsin are also
. hreatened by urban sprawl

In Puerto_Rico,rapid-urban expansion threatens the spectacu-

lar dinoflagellates (small glowing organisms) in Phosphores-

-cent Bay. A proposal has been developed to apply the TDR

concept to preserve this and other env1ronmentally threat-

ened areas of Puerto R1co

The f1rst step in the plan, as in other TDR plans, is to
identlfy and make an inventory of the environmentally
sensitive areas. 40 Next, these areas are designated
"Protected Environmental Zones" (PEZ), with development
restriction limits "broad énough to ensure adequate
protection of the zone but not to the extent that develop-
ment rights are unnecessarily restricted. nél Designation

- challenges are thereby avoided and compensation is re-

quired. A landowner is permitted to challenge the PEZ
de51gnat10n of his land before the administering board.
If the board flnds the restriction an undue economic

hardship it can either liberalize the restriction or

compensate the owner through the sale of DR's.
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11,

The board determines the value ‘of ‘the DR and arranges the

sale to an owner id a tzgnsfer zone which may be located
anywhere on thé island. The board then gives the money

received on the sale to the PEZ owner:. ‘Densities permitted
as’'a right are deliberately skewed downward to provide a

' market for the DR, thus avoiding a problem that plagued
the New York and Chicago plans discussed previously

The main differences between the Puerto ‘Rican Proposal
and other TDR proposals is that the Puerto Rican transfer
zones are dispersed and DR s are transferred only through
a government agency. '

4. Public Facilities -

hProfessor ‘Richard Barrows suggests a fourth use of TDR. 4%
‘A public facilities TDR program could function in exactly

the same manner as a TDR program on the urban fringe.

' Development and preservation ‘districts could be identi-
fied, with DR certificates distributed to landowners and
a private market established for the sale of DR.

Alternatively, a public facilities TDR program could
operate in a sllghtly different manner. Two types of
districts would be established--a transfer or development
district, and a preservatiOn ‘district. Like the Puerto
Rican proposal a de91gnated governmental ‘body would

“'condemn the rights of development on parcels near the
public facility deemed necessary for’ operi space uses.
Compensation would be paid by the government to these
open space property holders for their incurred losses.

" The government agercy would also establish one or more
transfer districts near the facility, in which property
owners would be eligible to purchase added DR's for more
intensive developiient., These rights would be purchased
from the "bank" of DR's held by the government agency.

gExamples of where such a program could be initiated are

" highway interchanges, areas suited ta high density, and
publiciy—created open spaces, part1cular1y in urban areas
undergoing renewal-type proJects.

" Funictional FeaSibility of‘roR

The complex1t1es 1nherent in any TDR program ‘are’ numerous. The
problems posed relate to planning, economics, public awareness, not
to mention the complex 1egal problems created by any new government-
al act1vity. " Other than potential legal problems, the most pressing
question is: Is the ‘TDR system functionally feasible?



How Proficient are the Planners?

‘Every TDR program fequires a comprehensive plan, including ‘f'~

preservation goals, an accurate assessment of future land”

needs for growth and development, and a precise delineation of

preservation zones. This is necessary to assure a ready market
for the excess DR's from the preservation zone and to provide
an opportunity for adequate compensation for the preservation
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zone landowners. Do planners have tools sophisticated enough R

to predict the future or what may happen if the number of
available DR's exceeds the need for development?

Will the TDR plan fall victim to exclusionary planning, allow-

ing only for desired development rather than needed develop-
ment? Changing growth demand will necessitate continual
revisgion of a plan to ensure a market for unused ‘development
rights. Will this lead to regional land use problems, such
that .the resulting plan is just as haphazard as current zoning

plans which allow changes through variances and amendments?

The cbmplexity of" planning,.allocatlng DR's, and determiﬁing
the number of DR's needed for each development requires com-

' petent administrative personnel, not the part-time effort of
an overworked zoning board or municipal administrator. A very I

serious question is raised as to whether such administrative
talent is widely accessible and as to'whether many municipali-

‘ties can afford such administrators once they have found them. . -

’ HOW Will the TDR'Mhrket FunCtion?

‘gram,

The most complex questions relate to economics. Basicaily,

TDR establishes a new market and item of exchange--the DR.

How the market will function, and in what forms the DR units -

will be, is the key to the success or failure of a TDR pro-

1. The Item: DR

" The unit of development right used determines how smooth-
‘ly the market will function. Various proposals have -
suggested housing units, acreage and assessed valuation
as the basic unit.  To assure the development right
unit's free marketability, James Graaskamp of the Univer—~
sity of Wisconsin School of Business lists four necessary
qualities: ’

1. It must be scarce enough that it is not a virtual
free good. :
2. It must have a readily understbod standard defini~
© tion to be a fundible or exchangeable commodity.
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3. It must have a market of sufficient buyers and
sellers to establish a negotiated price, preferably
day by day or week by week over the counter. -

4. It must have a broadly distributed ownership of the
surpluses to prevent monopoly or monopsony, a situ-
ation in which one buyer controls the market of many
sellers. ’ '

Problems arise with all of the DR exchange units which
have already been proposed--assessed valuation, floor
area ratio, acreage and housing units. Assessed valua-
tion as the basis for DR units is inadequate because it
is a future concept wE%ch has no concrete meaning or
value in the present. DR's distributed proportional to
market value or use value require that the potential use
be estimated, a difficult process. If the parcel has not
been transferred on the market recently it may be diffi-
cult to determine an adequate value. Floor area ratios
as exchangeable development units do not lend themselves -
to odd shaped buildings and large structures with few
floors; therefore, their use as units of exchange would
be limited. It is inequitable to use acreage or land
surface area as a development unit because all lagg is
subject to different constraints for development.

Housing units as units for development rights are too
vague and inflexible to be effective.

Graaskamp suggests cubage for the ideal DR unit of ex~
change. A development unit would be described as a cubic
foot or cubic meter of development, for example. Cubage
would lend itself easily to any type of structure or use.
Codes would set out minimum cubits or density required

for all land uses, including agricultural, transportation
or preservation uses. Development rights would be acquired
in cubits, something like using imaginary building blocks
to ascertain how many rights are needed for the desired
development. ‘ _—

Another flexible DR unit, which is less complex than
cubage, is proposed by the Vermont plan. Dollars form
the unit basis, measured by the value lost due to pres-
ervation restrictions. The dollar figure can be used
interg?angeably with housing, commercial and industrial

‘uses,

Another critical issue related to DR units concerns their
allocation. What test can be used to determine the
reduction in the value of the land so as to determine the
number of DR's allocated? = One possible measure could be
the highest development value of the land minus the ‘
preservation value. Issues which may then arise involve



the assurance that the land would be developed to its
highest potential. What if the preserved use is agri-
cultural, the agricultural value is presently more than
the development value, but at some time in the future the
agricultural value falls? Does the owner of agricultural
land then receive DR's? -

One of the primary considerations in designing the basic
DR unit should be the ease of its administration. A
complicated unit system would be cumbersome to administer
and could add unnecessary problems to an already complex
TDR program,

Those permitted to transfer the DR is an important varia-
ble in TDR proposals. The Puerto Rican proposal does not
allow the private exchange of DR's. The government
condemns the DR, "banks" it, then sells the necessary
DR's to developers. There is no free market of DR's in
this system. The government directly compensates the
restricted owner and recoups its losses by requiring
developers to buy what it labels '"DR's" as a price for
more intensive development.

However, most TDR proposals rely on the free market. The
government plays a facilitating role by allocating the
DR's.

A free DR market can become unbalanced by several .varia-
tions in the supply. First, one individual could own
most or all of the preservation area, having a monopoly
on DR's. Second, speculators could buy up most of an
area's DR's. Third, DR owners could refuse to sell,
holding out for a better price. Taxation of DR's may
provide an incentive to sell. However, if it is neces-
sary to prevent speculation the TDR program could permit
acquisition of DR's only if the buyer has definite plans
for development, limiting the number of DR's acquirable
to those required for a development proposal.

The demand for DR's must be strohg eﬁough to absorb all
DR's at some 'reasonable price." Without adequate demand

-at a price sufficient to compensate DR sellers TDR will

fail. Insufficient demand may not necessarily be indica-
tive of a lack of preservation needs. There may be

enough demand to threaten the resource, but not enough
demand for development to fully compensate all the resource
owners, .especially when the preservation area is large.

143

" 'The Market Function--Sales, Supply and Demand, Timing, Costs



144

In most proposals a market exists for DR's only if there
is a demand for development in excess of that allowable
by existing regulation. However, in many areas the
existing zoning density is already higher than market
demand. One solution is to downzone, creating a market
for DR's. However, this scheme could create problems for
those who own land in the transfer zonme and object to
having to pay for what they had as free before.’

- The market demand should be balanced so that the DR price

adequately compensates the owner--a delicate balance for
the market ‘to strike. According to a study done by
economist Richard Barrows, full compensation may require
widely fluctuating DR Zrices,'and'market instability may"
be a serious problem.5 :

The Vermont proposal attempts to ensure a steady demand,
and thereby compensation, by requiring all developers to
buy DR's for a certain percentage (e.g., 10%) of their
development. A $10,000 development would have to buy
$1000 of DR's. This proposal~wog§d.function as a tax on
those developing more intensely.

Another problem is posed when the demand for development
exceeds the supply of DR's.- How. can the government

furnish more DR's? Questions arise as to how additional
DR's should be allocated equitably to the various land-
owners. An alternative to the issuance of more DR's

would be to "up zone''--allowing for wmore intensive develop=-
ment by right, thereby reducing the demand for DR's.

Issuing more DR's and upzening both have the effect of
dropping the value of existing DR's. The question
would then be raised as to whether-or not such government
actions constitute a "taking" of the DR holders' property
since the DR value has decreased. If this is held to be a
taking, the government would either have to compensate DR
holders for their loss or devise another way of obtaining

" more DR's without decreasing existing DR values.

* One more factor must be added. The demand for DR's must

be contemporaneous with the time DR holders will want to
sell. One could assume that individuals will sell their
DR's when they receive a good offer.>’ However, it is
difficult to accurately predict when owners will sell
their DR's. : :

At best, the possibilities for a smooth DR market are
problematic. The problem of ensuring a delicate balance
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~of supply and demand is exacerbated by necessitating the
- provision of fair compensation for the preservation zone
owners. ' '

Is the System Cost Free?

" TDR is advocategsby some as providing a cost free land use

control system. The restricted property owner receives
compensation for the restrictions; so there is no cost to him.
Jared Shlaes posits that the only person who suffers is the

" developer who formerly obtained increased density by getting

zoninggvariances rather than purchasing necessary additiomal
DR's. However, the developer who pays the property owner

for additional DR's is under no compulsion to buy DR's. He
buys them only if they are cheaper than buying additional
property. According to Shlaes, the tenant or ultimate purchaser
of the transferee site pays the same amount for the development
as he would have for equal development in other areas; the
transfer district doesn't pay because an area's total density

is not increased, but rather redistributed; the public doesn't

"pay because the tax revenues are not decreased (preservation

areas pay taxes on their restricted use value and transfer
areas pay increased taxes); 0 and public monies are not used

to compensate. the landowner whose property is restricted.

‘However, the system is not "cost free." It is the consumer

and developer who eventually pay. The distribution of the

‘cost depends on the strength of the demand for development,

the number of DR holders, the number of DR bidders, the number
of developers, and other land market factors. .The developer
possibly pays more for the land, especially if the transfer
area is an artificially created market for DR's. The increased
cost may be passed on to the consumer--the home buyer,; apartment
tenant or business operator. It is they who may be paying for

. the open gpace which benefits the entire area.  The cost borme

by the consumer and developer is lower if DR prices are lower.

‘However, reducing costs for the private consumer and developer

means that the restricted landowner is compensated at a lower
rate wh%ch may not accurately reflect the loss in his land's
value. : —_

‘Placing the cost burden of resource preservation on the consumer

and developer may be warranted. It is their demand for more
development which threatens scarce resources. ‘The cost of
change is more equitable if borne by those who demand change.

A counterargument is that present and future consumers and
developers are not alone responsible for threatening preserva-
tion areas, nor are they the only beneficiaries of more growth.
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-The demand for growth which threatens résources is cumulative,

one -to which past development-has already contributed. " The
present dilemmas resources warranting preservation face are in
large part a result of previous development practices and
patterns. In addition, preservation will benefit everyone,
not just those developers and consumers who must purchase
DR's. Therefore, the cost of preservation should be borne by
all those who benefit--the communlty

Nonetheless, a workable TDR system may be the most expedient

and feasible way to allocate the cost to future development.
Social attitudes and values toward the environment have changed;
today there is a greater awareness of the need to protect
certain resources. Changing values impose new costs and develop-
ment will have to absorb those costs 1ncurred through its
activities. ’

Summary

Designing a functional TDR program involves many complex

factors. First, the underlying plan must be comprehensive. It
must be able to designate specific areas to be preserved and
accurately predict future development needs and desired densities.
Second, a development unit must be devised which is easy to
administer, yet flexible enough to apply to development needs.
Third, unit requirements must be designated for each possible

use. Fourth, administrative personnel must be found who can

run the program efficiently and effectively., Fifth, the DR
market must operate smoothly.

IIT. Legal Issues Raised by TDR

There are two distinguishable rationales behind a compensatory TDR
program. One reason is based in the belief that some government
restrictions on development in preserved areas constitute a "taking"
and involve a constructive exercise of the eminent domain power. It
is therefore legally necessary to compensate restricted landowners.
The other does not necessarily admit'that restrictions on land for
preservation purposes is a taking. Compensation for restricted
landowners would be politically and economically desirable but not
legally mandated. :

This section deals primarily with TDR programs that involve the
eminent domain (condemnation) powers of government and poses particu-
larly complex legal problems.

A.

Problems Giving Impetus to TDR

The Fifth Amendment to the United States Constitution declares
", ..nor shall private property be taken for public use without
just compensation.'" Whether or not a land use regulation does
or does not take private property is a complex issue based on

%



several considerations. A basic part of the test depends on
whether regulation "unreasonably" diminishes the value of the
land or one's-ability to enjoy the use of the land. Unfortun-
ately, "unreasonableness' is an imprecise term.

Advocates. of TDR attempt to compensate for the uncertainty
created by the imprecision and unpredictability of the extent
of value diminuation-constituting an unreasonable regulation
and leading to av"taking."62»vThis uncertainty frustrates

‘efficient planning. They also feel that the economic conse-

quences of open space or landmark preservation restrictions
are not adequately taken into consideration in police power

-regulations or by those who-contggd that a valid public pur-

pose never constitutes a taking. Basically, TDR supporters
believe that curbs on high profits and growth placed on owners
of land restricted for open space, environmental or historiec
preservatlon necess1tate some compensatlon. :

Compensation by governmental acquisition of the entire fee
interest of :all land:to be protected would be prohibitively
expensive if done on a large scale basis. The TDR alternative
was developed to compensaté owners for some reductions in
their land values and facilitate planning without the need for
large expenditures of govermment funds. :

- Precedents for the TDR Concept

Creation of planning districts within which the development
potential of individual parcels may be transferred to other
parcels is a new idea. However, there is some legal precedent
for the TDR concept which mOdlfleS the rlghts of private land-
owners for a’ pub11c purpose.

.The three primary precedents relate to the correlative rights

of individuals arising from their shared relation to:-a common
resource. In the:Milldam Actsb4 privaté eminent domain was .
used to further shared resource use and to create a multiplier

effect on industry %Ed employment, somewhat similar to TDR's
effect on land use. Eminent domain was also used to further

resource allocation in the Drainage and Irrigation Projects.
The ownership of the lands remained in private hands but the
rights of the individual owners were restricted in order to

"assure common resource benefits. This is similar to TDR which

leaves the restricted progerty with the owners but severs
their development rights. The most analogous precedent .
comes out of the oil and gas pool regulations where common
owners were allocated a proportionate share of a pool of oil
or gas, rather than permitting each owner to withdraw as much

as possible. Under TDR landowners share development potential, 69
just as the common gas. pool owners share production potential.
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Some TDR proposals -would use eminent domain powers to facili-
tate government -acquistion of DR's or to force the transfer of

" DR's. Specific precedents ‘exist for.eminent-domain acquistion

of less than fee interests. Government agencies have acquired
a limited property interest in varied situations. In Wisconsin
the state purchased scenic eéasements along the Great River
Road to restrict development.: In New -York strips of land
along highways were condemned; leaving the ¢éwnership of the
property w1t90pr1vate parties but:severely .réstricting the use
of the land. California has legislation authorizin% acquisi-
tion of -less than fee interests to.restrict land use,

Vermont and New Jersey statutes exgressly permlt government
acquisition of- development rlghts ,

Precedents also ex1st for the transferablllty of development
rights and the use of DR's as.a means of lapd use control.

The New York City floor area ratio .transfer plan allows trans-
fer of the development potential of ome contiguous lot to
another.’3 Incentive bonus. plans .are.commonly. used in cities

‘to obtain desired amenities.in new development. .The govern-

ment . restricts development,,then enumerates conditions under
which the restrictions will be Telaxed. Development rights
are used as a means. of control in that. increased dens1ty is
allowed when prestated .conditions.are. met‘

More Specific Legal Issues: Raised ‘as to the Concept and
Agplementatlon of TDR S

. TDR’ programs that use eminent domain powers to condemn develop-
ment rights and. foree their transfer ralse basic.legal issues

(not all .TDR: programs-use:eminent domain.powers). Government
must fulfill two conditions.imposed by:the Fifth Amendment to
the Constitution before it may exercise its eminent domain
powers to take private property.. . First, property may be taken
only for a public use or purp03e;gpSecond,,government must
provide just -compensation:to-the owner. . Do TDR programs meet
these requirements’ e heget e e

1. -Publlc Use

The public use: requirement restrlcts the government from

: taklng private property for use. for another private
party's gain. Property may be taken. by the government
only for some benef1c1al public use.

Preservation, of env1ronmenta1 resources and hlstorlc
landmarks are legislatively determined public. uses.
Enabling legislation for a TDR.program should include a
provision designating preservation of endangered resources

- as a public use. There is a presumptién of validity
accorded to legislation by the courts. The burden will
be on the party challenging TDR to prove that the program

@



unreasonably lacks a public purpose. The reluctance of
courts to overrule legislative determinations of public
purposes- will work in favor of TDR.

Government resale of DR's in the private market after
their acgulsition by condemnation raises two public use
issues. First, it allows private gain to a distinct

" group-—-the DR purchasers who may build in excess of
zoning limitations. Initial decisions dealing with pri-
vate gain resulting from the condemnation of property and
subsequent resale to private parties do not usually
invalidate such programs because of resulting private
gain. The urban renewal cases provide strong precedents.
These cases show that private gain may ‘be justified by
the benefits accruing to the_public. The main goal of
TDR is not private gain, but resource preservation, which
is a legitimate public purpose. In addition, developers
do not acquire any economic gain gratuitously-~-they must
purchase the DR's.

Second, government sale of DR's in the private market
raises the issue that condemnation may not be used to
recoup the cost of public programs (the public use re-

" quirement also proscribes condemnation exercised solely
to regain the cost needs and to resell it for a profit).
Cases dealing with recoupment show that objections will
be overruled if_recoupment is only an incidental element
of the program. Courts have overridden the recoupment
objection in urban renewal cases where cities sold con-
demned property to private devélopers to rebuild blighted
areas. Resale of the 9roperty was considered incidental
to the public purpose. The same is true with TDR since
the primary objective of preservation of lands can not be
attained without’ adequate compensation of the restricted
landowner through the resale money.

'Just'Compensatlon

Principles of eminent domain set out certain requirements
for just compensation. First, the compensation must be
money. 0 Second, the compensation must be unconditional
and definite. It must not be based on contingent events.
Third, compensation must be based on the value of the
property at the time of the taking, not on subsequent and
possibly inflationary effects.

If the TDR program distributes DR's to landowners as
"necessary" compensation for the taking caused by the
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preservation restrictions, it would seem that the program
would violate the principles .enumerated above. The
compensation is by DR certificate, not money. The value
of the DR relates to the potential increased value of
land in the transfer zone. The DR value depends on the
value of developing other lands at the time of the sale
of the DR rather th the value of the property at the
time of the taking.' Compensation is conditioned on the
creation of a market for DR's.’ )

However, one can argue that allocation of DR's is equata-
ble to just compensation. The principles of just compen-
sation were developed to protect individuals whose entire
fee interest in the property was taken by requiring
government to give owners a fair price for what it takes.
TDR programs do not take the title and use of property;
the owner keeps the title, nonetheless restricted, of the
property.

The restricted property may not necessarily be developed
at the time of the taking. It is the future right to
develop the property which is being taken. Immediate and
unconditional payment of money might be to the disservice
of the owner; DR's leave open the possibility of obtain-
ing higher prices at a later time. Because of the dissim-
ilarities between eminent domain and TDR it is possible
that the courts would find just compensation in DR's.

Two New York cases may be illustrative. In Fred F. French
Investing Co., the court ruled that the allocation of

DR's to a restricted landowner did not constitute just
compensation and therefore the particular agplication of
TDR, not TDR-itself, was unco'nstitutional.~8 ‘ Here, a
zoning amendment transferred the ownership of a private
park to the city in exchange for DR's for the previous
owner, The opening of the park to the public was not
dependent upon the relocation and effective utilization

of the DR's. Moreover, the DR's were transferable only

to a section of the city, not to:-any particular parcel or
place. The DR's were also subject to contingencies, as
mandated by the amendment; once they were to be used.
Therefore, the court objected to the allocation of DR's

as compensation because the DR's were essentially worthless

to the owmer. The owner had no site amenable for
additional DR's and, left to hig own resources, could not
find a suitable transfer site.

Penn Central Transportation Cog, produced a different

_ruling by the New York court.®® The railroad desired to

construct an office building above Grand Central Station.
In order to preserve the landmark, the city issued DR's

€
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‘condemnees are entitled to valuation by a jury.
_ the compensation required by preservation zone owners
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to the company: The DR's were transferable to specific
parcels, some of which were owned by the company. The
court held that "if the substitute rights received pro-
vide reasonable compensation for a landowner forced to
relinquish development rights on a landmark site, there
has been no deprivation of due process." The court
found that the transfer sites were suitable for office
construction and that benefits would accrue to the com—
pany's neighboring property if the station was preserved.90

Availability of a readily accessible DR market seems to
be a key element for DR's to qualify as just compensa-
tion. There seems to be no assurance that the market
will guarantee ‘compensation equal to the loss suffered by
the owner. To ensufe that DR’ s provide just compensation
the mun1c1pa11ty must either guarantee a smoothly operat-
ing market or purchase and sell ‘the DR's itself.

Another important’legal issue of TDR, if it is considered
to be an exercise of eminent domain powers, is that

o1 Since

determines the cost borne by the developer or consumer,
the unpredictablllty 6f a jury response might obstruct

'the smooth: operatlon of a TDR program;

Other Legal Problems

Other legal problems arlslng from the TDR concept apply
whether the TDR program uses eminent domain powers or
merely compensates restricted owners because it is poli-
tically desirable. Issues raised relate to the constitu-

‘tional- requisite of due process and equal protection, the

uniformity requirément for zoning regulations, and the
question of whether the private sector should bear the
cost of preservatlon. ‘ :

Some of the legal problems arise from the creation of DR
transfer ‘districts where DR buyers are allowed to build
in excess of the zoning limits. It may be argued that a
relaxation of zoning regulations sacrifices sound zoning
and planning and therefore is an arbitrary exercise of
the policé’ power, ‘prohibited by the due process clause of
the Fourteenth Amendment.‘ - John Costonis argues that
bulk levels permitted by zoning are not exact scientific
calculations and are often influenced by political pres-.
sure. Zoning sets a limit but tolerates a range of
variations which will not destroy the planning objectives.
A TDR program that would allow only a slight increase in
a building's size, for example 15%, would be within a
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tolerable .range .of zoning limits and would not permit
every builder to exceed the bulk restrict10ns.9 Also,
builders who do not purchase DR's suffer no unconstitutional

encroachment on their right to develop because the acceptable

transfer district will tolerate only minimal density
increases. 95 Since the restriction ig based on planned
obJectives and rational distinctions, it is not arbitrary

- and does not violate due process requirements.

Most'zoning ordinances'require'regulations to he uniform

. for each class or kind of building throughout a zoning

district.96 Does TDR violate this’ statutory requirement

because it permits greater density in transfer districts?

TDR programs are very. similar to cluster, or PUD, and .
density zoning wherein . bulk is redistributed Density
and cluster zoning measures have not been invalidated

~ _because they deny uniform treatment. of all property

owners. In fact, courts have held that cluster or density

 zoning meet uyniformity requirements because all property

owners within the area have the opportunity to develop 7
their parcels within. such flexible density limitations, 9
ihese precedents may be applicable to the TDR concept. 98

The argument that only wealthy owners may be able to

purchase DR's does not invalidate a. TDR program on equal
protection grounds. Both cluster zoning and PUD's favor
large land holders, and those programs have not-failed on
equal protection grounds. Recernt Supreme Court decisions
also suggest.that laws that -discriminate in favor of
those who can afford to take advantage of an opportunity
are not . invalid 99 e e ma

There is also an equal protection argument to be made for
DR purchasers within the transfer district. They may
argue. that they are denied equal prutection because
zoning densities outside the transfer district are more
liberal .than those within the district. Costonis believes
that-a properly implemented TDR program will not falter

on this question because the classiﬁication is based on a

rational distinction, the amount of maximum density an
area can support.: . .

Landowners in districts ‘not. designated as. transfer
districts may also have their. rights violated on equal
protection grounds. All zoning districts have a certain
tolerable range for increasing density, just as a transfer
district has, since zoning limitations cannot be precisely
determined. Therefore, perhaps all . landowners in the
municipality should be given the opportunity to exceed
zoning density limits by purchasing additional DR's.
This argument carries weight only if the transfer district
and preservation district are not coextensive. If the
DR's of a preservation district can be transferred only

0



153

to transfer districts, then the density of both districts
"as a unit remains the same. However, if -unused DR's are
transferred to a separate district the other districts
within the community should also have a right to that
shared development potential. This is largely a problem
of semantics which can be obviated by having the transfer
district boundaries include all of the preservation
district. '

In all TDR plans the burden of preservation is shifted

from the government to private parties. Is this supported

by any legal precedent so that its validity can be determined?
There are two other areas in which public benefit costs

are shifted to developers; special assessment and subdivision
exaction, -

Special assessment is not analagous to TDR. Property
subject to special assessment must receive some special
benefit distiné¢t from any benefit enjoyed by the general
public.l0l Benefits must arise out of the improvement
financed by the exaction, which must be proportional to
the property's share of the cost of the improvement.

The "improvement" under TDR, the preserved open space,
benefits the entire community equally. The property
which pays the cost, the transfer site, does not receive
a benefit distinct from the benefit enjoyed by the general
public. Even if the transfer site did receive a distinct
benefit (e.g., increased dénsity), it pays more than its
proportionate share of the entire cost of preservation.
Proportionality would require all parcels in the transfer
district to contribute to the cost of preservatiqn,103
Therefore, it would seem that shifting preservation costs
to developers might be held unconstitutional on the
grounds of due process, since it arbitrarily imposes the
costs of preservation on one group.

TDR advocates argue that TDR should not be analoglzed to

special assessments.l0% The rationales of TDR and special
assessment differ. TDR advocates say the cost of preservation
should be borne by land development because it is that

activity which threatens the resource, that this premise

is irrelevant to special assessment doctrine and that

therefore the TDR -~ special assessment analogy is inapposite.105

The better comparison can be made with subdivision exaction
which, like the regulation aspects of TDR, is a police

power measure.l06 Recent cases dealing with subdivision
exaction do not limit the beneficial use of the exaction
solely to the subdivision making the dedication; the )
community may also benefit from the exaction. The subdivision
need only be a contributing factor to the need for the
benefit, In addition, the cost imposed on the subdivision
need not correlate with the enhanced value of the subdivision
1and.107 A critic of TDR states that subdivision exaction
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is based on the privilege to subdivide granted by the
community and that exaction can be required only for
additional community needs uniquely attributable to the
development.108 Costonis contends that the privilege
argument does not take into account the economic incentives
for subdividing and that the "uniquely attributable" test
has been broadened.l0% He also believes that TDR's clear
standards and its framework for equitably allocating
resource protection costs "should allay justifiable
constitutional and Bollcy concerns that attend any cost
shifting devise.

Summary and Conclusions

The functional and legal problems raised by TDR point out the
following basic criteria a program must meet if it is to be successful:

1.

b. The DR value does not fall below the DR value at time of

The plamnning agencies that design the TDR program must be

highly proficient. They must be able to accurately delineate
preservation and transfer districts and ‘predict future develop-
ment needs. Highly skilled economlsts, plannlng and administrative
experts would be needed,

"The formula for issuing DR's must (a) fully reflect the loss
in land values of those who are denied the right to develop
their lands (if just comgensatlon is required) and (b) be
easily administrable,.

The DR market must be managed so that:

a. There is an adequate demand for DR's, insuring adequate
compensation for restricted land owners.

issuance thereby denying DR holders adequate compensation.1l3

c. Developers are encouraged to make use of DR's so that
they can accrue benefits in doing so.

d. DR's are readily available. This requires that: (1)
holders are willing to sell DR's when developers need
them, and (2) a sufficient supply is available to meet
future demand or that some means for creating a new
supply of DR's is feasible, 115 ‘

e. The market is large enough for frequent exchange to
provide information on ‘the value of DR's.

The TDR system must have safeguards against hoardin§1 fraudulent
issue, dumping and other market destroying tactics.

The program must be legally defensible.l18 If TDR is found to
be an eminent domain measure requiring just compensation,
rather than a police power regulation, courst must be convinced
that TDR will provide adequate compensation.
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6. Citizen support is a key ingredient of a TDR program. There
must be a community awareness of ‘and concern for land use
problems if the public is to accept a complex TDR system.l
Developers, . consumers and landowners must be willing to work
with TDR.120 :

However, a functioning TDR program‘méy have several undesirable

- side effects. Difficulties may arise from the tax consequences of

TDR.121 Another potential undesirable effect of a TDR program is
that developers may decide not to deal with the added complexities
of a TDR system and chopsg to develop,in areas which do not require
DR's.122 Given fragmented jurisdictiomns, this could lead to such
urban sprawl problems as. leapfrogging~-problems TDR is supposed to
alleviate, not exacerbate.

Perhaps. the most. serlous of all the side effects of a TDR system
concerns the basic premise of TDR, .which says there is-a need for
government intervention to compensate. property owners for reductions

in land values due to resource protection, even when the owner

retains the use (often profitable) of the restricted land. Contrary

to traditional land use laws, TDR provides compensation for every
reduction in property value. By compensating every land use restriction
TDR assumes that every parcel will be fully developed.

Before embarking on the arduous and complicated task of creating a
TDR system, one must seriously question the necessity for such a
system. While it may be politically desirable to compensate to
some extent the owners of restricted land, evolving law on the
"taking" 1s§ue indicates that compensation is not always legally
necessary.

Police power regulation generally has the potential to preserve
endangered resources without resort to compensatory programs such
as TDR. However, TDR advocate John Costonis believes that it is
unwise to push the police power to its outer limits. He contends
that it would be naive to ignore the economic aspect of land use
conséquences.124 ' Still, if police power regulation is used as a
means of preservation, land prices should reflect the restrictions
and the potential of obtaining a change in the restrictions. In
addition, TDR presents its own adverse economic effects by allocating
the cost of preservation to future developers and consumers and by
creating possible tax burdens on both preservation and transfer
zomnes,

Even if one accepts the premise that compensation is necessary for
the preservation of our resources, the question still remains-- is
TDR necessary? TDR purports to be fair. It may be more fair to
allocate the cost. of preservation to the state, so that the burden

is distributed to the general population which is equally resionsible,
as future development is, for the demand on scarce rescurces,
Compensation would be granted through the judicical system where
police power regulation is judged unreasonable and unconstitutional.
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John Ciggonls predlcts whichever'Way"vOU slice it, TDR is here to
stay."*” The concept may have mérit, but as yet it is largely
untested. There is a need for more empirical resedarch and experi-

mentation to define and solve the functional and legal problems of

Clearly, the 1ack of experlence w1th TDR is a- heavy ‘burden weighing

"against its -implementation.  There is a need to study dlternative

methods of land use con€rol, both regulatory and non+regulatory, so
that results can be: compared with the" advantages and disadvantages
of TDR and an educated choice may ‘be made ot

Because the future of TDR is so uncertaln,_localltles in Wisconsin
should not actively pursue-a-TDR’ program in” the immediate future.
The program is’'too costly- and: complex ‘to’'warrant its immedlate use
as. a tool for furtherlng preservatlon objectives '
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restricted owners' DR's to be sold on the market, when they

161



162

70.

71.

72,

73.

“ 74,

75.
76.
77.
78.
79.

80.

81.
82.
83.
84,
85.

86.

87.

38.

89.

paid a price for the land which reflected a lack of deVelopment

potential, would give those owners a windfall gain, something which

TDR hopes to eliminate.

Rose, "A Proposal for the Separation and Marketability of Develop-

ment Rights as a Technique to Preserve Open Space," 2 Real Estate

L. J. 635, 646 (1974).

Id. at 647; Cal. Govt. Code 6950. ’ .

Id.; Vt. Stat. Ann. Tit. 10, 6303(b); N. J. Stat. Ann. 13.84-23
(1974). ’

Id. at 649.

lg.vat 650.

Costonis, supra note 28, at 601-611.

Id. at 603.

Id. at 605.

Id. at 607.

Id. at 610.

Courts have held invalid payments in stocks, bonds or lands. Rose,

"Psychological, Legal and Administrative Problems in the Use of
TDR's to Preserve Open Space," ASPO Planning Advisory Service

Report No. 304, p. 18 (March 1975).

K

Id. at 19.
See footnote 22 above.

Note, "The Unconstitutionality of Transferable Development Rights," .
84 Yale L. J. 1101, 1107-1110 (1975). ‘

14.

See footnote 23 above; '"29 ZD 366 Historic Preservation,” 29 Land Use
Law and Zoning Digest, No. 8, at 9 (1977). '

Supra note 23, at 325.
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90.

9].
92.
93.
94.
95.
96.
97.
98.
99.
100.
lQl.
102.
103.
104.
105.
106.
107.

108.

This case is in the process of being appealed to the U.S. Supreme
Court. Probable jurisdiction noted and postponed, No. 77-444, S.
Ct., Sept. 20, 1977.

Heeter, supra note 48, at 24.

Barrows, supra note 2, at 24.

Costonis, supra note 28, at 628,
Id. at 630.
Id. at 631.
Id. at 624.
Id. at 624.

Costonis, supra note 1, at 103;»Costonis, supra note 28, at 626.
Costonis, supra note 28, at 626.

Costonis, supra note 1, at 111.

Note, supra note 86, at 1}1§;
Id. at 1119.

Id., at 1121,

Costonis, supra note 1, at 111,
1. |

Id. at 112.

Id. at 113.
Note, Sugré note 86 at"lll7Q

The Wisconsin court in Jordan v. Menomonee Falls, 28 Wis.2d 608
(1965), limits dedication to those needs which are spec1f1cally and
uniquely attributable to the activity of the developer and. which
are not a result of the normal growth of the community. If the
subdivision fulfills a purely local need within the community,
exaction made for schools, parks, playgrounds and the like is not a
valid exercise of the police power. Therefore TDR would have two
difficulties in meeting the subdivision exaction amalogy. First,
the need for preservation may not be specifically and uniquely
attributable to each developer who is required to purchase DR's,
especially if the increase in development is within a tolerable
range of the zoning. Second, even if the need for preservation is
uniquely attributable to the individual developer, the increased
development may well be a result of normal community growth, rather
than an influx of growth from outside communities.
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114.
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119.
120.

121.

122.
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‘Costonis, §ﬁgra'hote'i, at 116.

Id. at 117.
Barrow;,'§2££§_note 2, at 16.
Heeter, supra note 48, at 44,
Id. at 45.

1.

Barrows, supra note 2, at 17.

Id.

Heeter, supra note 48, at 46.
Id. at 43. '

Barrows, supra note 2, at 16.
Heeter, supra note 48, at 46.

Bateman, "The Need for Further Experimentatioen,” supra note 61, at
49. Worth Bateman, Director of the Urbam Institute Land Use Center,
presents the following dilemma:

Because of the lack of development potential, the property tax
base in the preservation zone. will fall. Either the tax rate
will rise to maintain the previous level of service, or the
tax rate will remain the same or decline, causing the level of
services to decline, which will further depress land prices.
In the transfer zone the tax base wlll rise along with the
rates due to the increased development potential. The increment
will be needed to finance increased expenditures because of
increased density. Because of higher prices in the transfer
zone, low and moderate income families will be priced out of
the housing market. Are these the desitred results of a land
use control program?

Barrows, supra note 2, at 22.

Bosselman, Fred, The Taqug Issue, U S. Government Prlntlng Office
(1973).

There are several recent examplesﬂdf"this trend. In a California
case, Gisler v. County of Madera, 38 Cal. App. 3d 303, 112 Cal.

Rptr. 919 (1974), the court noted that an area's use had always

been agricultural and upheld an 18 acre agricultural zoning ordinance.
The court accepted the county's determination that an 18 acre

_ minlmum lot size was necessary in the agricultural area. (Mandelker,
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- "Introduction," ASPO Planning Advisory Service Report No, 304, p. 1

124,

125.
126.

127.

(March 1975)). Another case, Mayor and Alderman of Annapolis v.
Anne Arundel County, 271 Md. 265, 316 A.2d 807.(1974), upheld an
ordinance prohibiting the destruction or alteration of a designated
landmark's exterior. The case involved preservation of an historic
church that was in public ownership. The court found there was no
taking since there was no-limitation on the reasonable use of the

site. (Mandelker, at 2). 1In a very important Wisconsin case, Just

v. Marinette County, 58 Wis.2d 7, 201 N.W.2d 761 (1972), the court
reexamined an owner's right to develop his property in light of
expanding concepts of public benmefit and public harm. ( Just, at
16 ). The court stated that "the changing of wetlands and swamps

to the damage of the general public by upsetting the natural environ-

ment and the natural relationship is not a reasonable use of that
land which is protected from police power regulation.” ( Just, at

18 ). Therefore, the government was not required to compensate’ the

landowner, even though the use of his land was greatly restricted.

Costonis, "Development Rights Transfer: Perspectives,' Management
and Control of Growth, Vol. III, p. 99, The Urban Land Institute

(1975).
Bateman, supra note 121, at 50.
Costonis, supra note 62

In 1975 a Dane County commission, staffed by ‘Dane County Agricul-
tural Agent Tom O'Connell, was formed to investigate the possibil-
ity of using TDR to preserve agricultural land in the county. The
commission decided that TDR had too many unresolved-problems: to be
of beneficial use in Dane County. One of the major obstacles to
success was the complexity of establishing and administering a TDR
program. In addition, the commission felt that the TDR concept was
too new and untested to warrant implementation in Dane County. As
a result of their study, the commission moved to look inte other
means of controlling land use. (Conversation with Tom O'Connell’
and Minutes of Commission Meetings on file with Dane County Clerk).
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II.

Introduction

Development moratoria are governmental attempts te halt 6r'retard
the conversion of land from one use to "another. The :concept-is
much the same as that of "stop-gap" zoning.” - The dintent of the
development moratorium is to maintain the land use status ‘quo
during the duration of the moratorium. While moratoria are often
based on regulatory programs (such as requirements. for building
permits, sewer extension approvals, and zoning changes), they are
considered in this report on non-regulatory: techniques for controlling
development for several reasons. Often they are imposed without
the passage of statutes and ordinances, either ‘being-imposed
informally or as a temporary halt to normal regulatory procedures.
A more important reason for the inclusion of this chapter ‘is; how-
ever, that the development moratorium remains a nontraditional
technique for development control in most areas. It is frequently
a new and untried step for governmental officials-and there-is
consequently a need for information.on the concept its use,'and
its limitations. o :

The Moratoria Technique

A. Basis for Imposition-

Moratoria are imposed for . a variety of reasons. 'The most common
.is to temporarily halt the development of land while land use
planning takes place. The process of initially developing (or
comprehensively revising) a land use control program can be
quite time consuming. Technical planning studies must be
undertaken, community goals and objectives established, alter-
native courses of action developed, and some means of imple-
menting the adopted plan decided upon. Furthermore, -there -
should be considerable public discussion and debate throughout
this process, Communities often feel that development which may
not be consistent with.the program that is in the process of
being produced should not be allowed to-be -commenced . during this
period. Therefore, in these situations, a development moratorium
may be imposed to temporarily halt all .development.-..-This is-
done to prevent the acquisition of a:.vested right to develop the
land and thereby a réght to create what may. eventually be
non-conforming uses, . : :

In other situations,hthere“may be sections of the community that
are facing development pressures. but are without ‘the necessary
urban services (such as water.and sewer facilitiles, roads,
schools, parks) to support that. development. In these cases,
the community may deem it necessary to halt dexelopment in that
area until essential services can be provided

Finally, a coﬁmunity-may,justvwant to-temporarily stop develop~
ment while 1t figures out what, 1f anything, it can do about
problems occasioned by new development. These problems may
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includenfising school costs, rising taxes required to finance

-construction and operation of sewer facilities and new roads,

and -the' ¢hanging character of the community brought on by new

'development.

In all of these situations, a communify'may‘turn to the develop-
ment moratoria as a technique to provide some "breathing space"

" while a more permanent solution can be dev1sed

Forms of Moratorla

: There are several ways in which .a development moratorium can be

effectuated. 'Moratoria can be imposed by local, state, or
federal government. -The deévicée is used most frequently by local
governments, occasionally by states, and infrequently by the
federal govermment. The specific type of moratorium applied
also varles, depending upon the problem belng addressed.

1. 'Locally Imposed Mbratorla

Locally imposed development moratoria are of three types:
formally adopted moratoria applying to all or part of a
‘locality's- Jurisdlction,vlnformal administrative moratoriaj
‘and” extraterritorial ‘moratoria adopted by municipalities
'when extending land use controls to new areas.

The land development process can be formally slowed by a
' locality in 'several: fashions. A common method is for the
' governing ‘body to direct that’ no'buildlng‘permits be issued
" in certain specified areas for a speclfied period of
time.s Such a moratorium can apply to the entire Jurlsdic—
tion for a temporary period while, for example, a compre-
"hensive’ planning process is- underway. Or it can apply to a
“Specific geographic area, such as shoreland or coastal
areas, while 'specidl protective measures dre being con-

- 'sidered, 6 * A moratorium on the issuance of new building
v-permits shoutd, however, be distinguished from an attempt to
impose a general ‘constructiont ban. ‘An immediate stopping

“of all comstruction would, absent extraordinary circum-
-8tances, berillegal;7 -A second manner in which localities
can formally -slow the ‘development process is by prohibiting
additional use of necessary urban services. New develop-
‘ment ‘can, for example, be- prohibited from tapping into the
" locality's water' or sewer system, thereby preventing
development that ‘cannot be supported by on-site facilities
from taking place.8 A third technique that localities can

- use to formally slow the development process is to place a
freeze on ex1sting zoning regulatlons. The municipality
can, for a specified period, refuse to issue conditiomal
use permits, speclal exceptions or variances, or accept
plats or certified’ surveys for review. It can also refuse
‘to make legislative changes, such as rezonings or ordinance

171
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amendments, in'its land use:control ordinances. This

%atrategy often.delays the instigation of intensive use
. development. as, ‘for example, ‘a gulti-family housing project

cannot be constructed in an area zoned for .single-family
housing use without a special exception, variance, or
rezoning.giv : SR '

Locallties tend to ‘more frequently rely on 1nformal admin-

istrative moratoria rather than any formal public decision

to slow development for a specified period .of ‘time. It has
been noted that "... the most common practice consists of a
tacit agreement between :the local legislature, the planning
commission, -and the. building superintendent not to issue

“building ‘permits or: toé: grant rezomnings for a period of

time. - The freeze is tontinued: for only:-a month or two and
is - accomplished through -administrative :delay or the mis-—

* placing of building permit:and:rezoning .applications. n10

The reasons for using informal rather than formal moratoria
are varied: a desire:.to avoid.adverse. publicity, a desire
to retain “"flexibility"; a fear that formal moratoria may

" be ‘illegal;..or a-desire to: avoid any potential litigation.

Ironically, /informal: moratoria are much-more vulnerable to

. lepal-attack than are. formal moratoria. As one eminent
J,authorityznoteSg.QThis;admintstnative‘procrastination,
- calculated .to..deny. a.property:owner the -right to use his

land in a currently lawful manner, is supportable neither
by .law nor by soundvand ethical practice."ll However,

. several courts :hawe mpheld -reasonable administrative delays
- in :issuing building permits while proposed gzoning ordinances
: (or. changes. thﬂreinguare before the legislative body for

cons1deration. 2

[y T

iA final lqcal moratoriartechniqueg which has particular

relevance -in ‘Wisconsin, -is: the use .of extraterritorial
zoning freezes. Munipipalities JohWisaensin have the power
to zane unincorporated dland:adjacent.to.the city.13 1In

.. order: to maintain therstatusquo:while-the city considers
- the proper form: of:land use. regulation for these areas, the

city is empowered Wy statute to -enact an “interim zoning

‘ordinance for the extraterritorial area that freezes
‘existing land unses (or-existing ‘dounty or. town zoming) for

up' to two years.lé . This. freeze, under ceértain conditions,
may-be extended for a third year.  The statutorily expressed
purpose for this: grant of. power is :to. ‘maintain existing

land uses while; the. city prapares a comprehens1ve zoning
plan for the area.ls-. R T U

RIS A

The Wisconsin Supreme Courb upheld thlS grant of power in

,the case of Walworth Co. Vo City of Elkhorn,l6 holding that:

We can preceive no consbitutional obJectlon to
- interim zoning .when properly authorized by
statute. It is common knowledge that the prepa-
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ration of a proper comprehensive zoning ordinance
often requires much study and time. The very

- pendence of the ‘adoption.of a comprehen51ve extra-
territorial zoning ordinance might precipitate
action on the part of property owners in the
territory affected which would tend to frustrate
the objective sought to be obtained by the
prospective ordinance.l7

Thus municipalities have the express power to freeze
existing uses in areas in which they intend to exert
extraterritorial zonlng powers while planning for the area
i1s underway.

State Imposed Moratoria

While of much less frequent incidence than local moratoria,
state governments can act to stop or slow development. ' By
1973, at least fourteen states had moved to impose develop-
ment moratori_a,18 usually for water quality reasons. For
example, in New Jersey the state's Department of Environ-
mental Protection recently moved to place construction

‘moratoria on twenty-six local governments upon finding that

their sewage treatment facilitles had reached or exceeded
capacity.1l? '

Federally Imposed Moratoria

Though infrequently used, the federal government does have,
the power to institute development moratoria. The federal
Environmental Protection Agency directly mandated a moratorium

' on the issuance of bu11ding permits for new construction in

Douglas County, Nevada,_while federal and state funded water
treatment facilities were under construction.20 Other
federal regulations, such as the Clean Air Act, 21 may in-

-directly lead to imposition of development moratoria by, for

example, prohibiting new development that would cause sig-
nificant deterioratlon of air quality, '

IIT. Experience with Moratoria

A.  Wisconsin Applicationé

1.

Locally iﬁposed

While a2 number of communities in Wisconsin have expressed
interest in the development moratoria concept, few have gone
so far as to adopt formal moratoria. ‘Several have instituted
moratoria on rezonings and review of land subdivision plats

-and certified survey maps. Another’ conmunity in southeastern

Wisconsin has attempted to halt construction of multl—famlly
housing within its jurisdiction, ' Finally, several communities
have used temporary freezes on the issuance of building -
permits while specific planning and zoning issues were being
considered. -
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The City of Delafield is an example of the use of a rezoning
and subdivision approval moratorium. The Delafield mora-
torium was adopted in October, 1974, to be in effect for ome
year.22 Subsequently, the moratorium was extended for an
additional six months, to expire on May 6, 1976.23

The area covered by the moratorium had long been subject to
land use regulatioms. Initial coverage was through a town
zoning ordinance adopted in 1939. 1Im 1974 it was determined
that a new comprehensive plan should be prepared for the
area, with an extensive revision of the existing zoning
ordinance to follow. Therefore, in order to ensure the
integrity of the planning process, prohibit the creation of
nenconforming and "undesirable" uses, promote public par-
ticipation, and allow sufficient time for the consideration
of alternatives,24 a development moratorium was adopted.

The moratorium was instituted when the city council formally
adopted a direction to the city planning commission to
discontinue the acceptance, review, and approval of all land
subdivision plats, certified survey maps, and rezoning
applications. There was no moratorium on the issuance of
building permits, so construction allowed by right under the
existing ordinance could be commenced. Also, some flexibility
was built into the moratorium by allowing exceptions to it
when the proposed development was not in apparent conflict
with the master plan being prepared. Therefore, following
the completion of the draft master plan in the summer of
1975, several compatible developments were allowed to pro-
ceed.

Another community in southeastern Wisconsin has used the
moratoria technique to prevent the construction of most
multi-family housing within the city for a three-year period.

The technique used was the placement of an indefinite mora-
torium on all rezonings to multi-family zoning categories and
a refusal to zone any newly annexed land for multi-family
housing. Land already zoned for multi-family housing within
the city (only three or four parcels) was not rezoned to
lower density uses. However, as most of the community's
development pressure was coming from fringe areas, the
moratorium was effective in halting new multi-family con-
struction, 26 '

An example of the use of short term moratoria while specific
planning issues are discussed is found in an occasional
practice of the City of Madison. When a particularly con-
troversial petition for a rezoning is made, the common
council, on motiorn. of the council member from the affected
area, directs the building inspector to temporarily refrain
from issuing any building permits in the area in questionm,
the moratorium to last until a study has been made and the
issue resolved.2?

n
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The use of extraterritorial moratoria is explicitly allowed
by Wisconsin law. The statutes provide that:

" The governing body may enact, without referring the
matter to the plan commission, an interim zoning
ordinance to preserve existing zoning or uses in all
or part of the extraterritorial zoning jurisdiction
while the comprehensive zoning plan is being pre~
pared., - Such ordinance may be enacted as is an
ordinary ordinance but shall be effective for no
longer than 2 years after its enactment, unless
extended as provided in this paragraph. Within 15
days of its passage, the governing body of the city
shall publish the ordinance in a newspaper having
general circulation in the area proposed to be zoned
as a class 1 notice, under ch. 985, and the city
clerk shall mail a certified copy of the ordinance
to the clerk of the county in which the extrater-
ritorial jurisdiction is located and to the clerk of
each town affected by the interim zoning ordinance
and shall file a copy of the ordinance with the city
plan commission. The governing body of the city may
extend the interim zoning ordinance for no longer
than one year, upon the recommendation of the joint
extraterritorial zoning committee. . . . No other
interim zoning ordinance shall be enacted affecting
the same area or part thereof until 2 years after
the date of the expiration of the interim zoning
ordinance or the one year extension thereof. While
the interim zoning ordinance is in effect, the
governing body of the city may amend the districts
and regulations. of the ordinance ..?3

By the terms of this statute, a city may place a freeze
on existing county or town zoning (or existing land uses)

" within its extraterritorial areald for a period up to

three years. Municipal exercise of this power was upheld

"in the case of Walworth Co. v. City of Elkhorn.30 In

that case, a landowner, whose land was outside of the
City of Elkhorn but within its extraterritorial zoning
jurisdiction, wished to construct a liquor store. Since
the county had previously placed his land in an "agri-

~cultural" zone, he petitioned for a rezone to a "general

business" zone. However, before the county could respond
to his petition, the city adopted an interim zoning
ordinance that directed all existing zoning uses in the
area be preserved while an extraterritorial zoning plan
was being prepared. The county contended that the city
action was ineffective without county approval, so they
disregarded the city action, rezoned the area, and gave
the landowner permission to construct his store. In the
city's sult to enforce its interim ordinance, the court
upheld this form of development moratoria. The court

175



176

held that since such action,was specifically authorized
by statute, county permission or approval was not required;
that extraterritorial zoning is a reasonable and valid

~exercise of the police power; and. that a two-year freeze

was not of unreasonable duratlon.3l

State Imposed

As noted above, states occasionally impose development

moratoria, usually for water quality reasons such as z
inadequate municipal waste treatment capacity. In
Wisconsin there had been only one major action of this
type prior to 1976, 32 ' That came when the Department of
Natural Resources (DNR), in response to water pollution
problems, imposed an 18-month development moratorium in
northwest Milwaukee. '

&

This moratorium, the Lincoln Creek case, was imposed

because a 1lift station was overflowing daily and causing

any new waste added to the sewerage treatment system to
be bypassed.  Therefore, the DNR moved to prohibit
additional development prOJects from hooking inte the
system. The moratorium 1mposed was in effect from June,

1971, until January, 1973.. As eonstructlon was underway

to remedy the situation, all construction was not halted.
Rather, the developers were told they could continue
their work, but their facilities could not be occupied
until the water quallty problem was remedied.

-The entire question of state review and approval of sewer

extensions. underwent con51derab1e discussion and change
in 1976. The DNR's administrative rules on sewer extension

_approval, as they existed from 1974 to May, 1976, required

denials of requests for extension if the extension would
cause bypasses or would create or, add to problems of lack

. of treatment capac1ty. In late 1975 environmentalists
. charged the DNR with routine failure to enforce this
“~rule; the DNR- acknowledged that up to. 60% of their

approvals would have to be denied if the rules were-
strlctly enforced '

While new rules were belng flnallzed the DNR strictly
enforced the. old rule on extensions. An emergency rule
was enacted in late May, 1976, and a revised permanent
rule became effective on October 1, 1976. These new
rules also require denlal in bypass and overload situa-
tions, but allow approval if the locality .agrees to
correct the situation by. July, 1982. Explicit grounds
for variances, are also set forth.

b
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"B _ Non-Wisconsin Applications

1.’:’Locally Imposed

_’Nationally, the use of development moratoria is a relatively
“common occurrence. A 1973 survey by’ the International

_ City Management Association of almost 3, 000 U.S. cities

" and counties revealed that 18% of all communities responding
were using development moratoria.3 A 1974 survey of
comminities involved in efforts to ‘stage community
development by a University of North Caroclina group also

~ showed widespread use of development moratoria. In that
study, the following usage was reported. 34 '

-Percentages of Respondents
o o o Formerly Intend Not Used or
Type of Moratoria ‘ In Use Used To Use _No Response

Waterlsewer extensions 42z 3% S 6% 497%
Legisletive zoning chsngest. ‘34 .6 1 - 59
Building'permit‘iSSuancet’fv" 34v.‘ 9 1 . 56
Water/Sewer hookup < - 32 - - 4 64
Supdivision appronai' :" i 19i - 3 """ 3 75
Administrative zoning/changes S 12 R - “"j - 88

‘0f perhaps even more importance, this sutvay asked
planning directors to evaluate the effectiveness of all
the tools used in their communities to time urban develop-
- ment. Significantly, the three tools rated highest in
terms of efficiency were development moratoria, ‘water/
" sewer hook—up, water/sewer extension and subdivision
fapproval moratoria.3

" several communities imposing development moratoria have
done so as part of a larger urban growth limitation
program that uses the provision of public services as a
growth guidance technique. These strategies, notably the -
development control scheme of Ramapo, New York have
recently been the subject of importantﬁlitigation and a
great deal of discussion in legal literature.;"6

.\,'

An. interesting example of a very broad local moratorium
. 1s found in the attempt of Livermore, California, to slow
‘the pace of residential development. A city-ordinance

v
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was adopted by initiative in 1972 that placed a moratorium
on the issuance of building permits for residential
development until: (1) sufficient educational facilities
were avallable to avoid overcrowded classrooms and double
sessions; (2) adequate sewer capacities were available;
and (3) an adequate water supply was available.3’ The
ordinance was invalidated by a California Superior Court,
however, and on appeal the California Supreme Court held
the ordinance constitutionally valid and remanded for
examination as to whether it was within the city's police
power.38 ' '

Another community that adopted a comprehensive moratoria
procedure via the initiative process was Dade County,
Florida.39 There, the county manager can, by admin-

. istrative action, prohibit the issuance of building
permits where "it is in the public interest to make a
determination as to whether the zoning of an area is
appropriate.”" The county board is required to hold a
public hearing on the order as soon as possible after its
issuance and can, by majority vote, overrule the order.
While the moratorium is in effect, no building permits are
issued for the area and no variances, special exceptions,
or zoning ordinance changes are allowed. The duration of
the moratorium is to be a "reasonable time,'" long enough
for the county manager to make an analysis of the proper
zoning for the area.

2, State Imposed

In addition to ‘the not infrequent use of state imposed
development moratoria for water quality,protection,40
several states have moved to formally impose development
moratoria in other situations. For example, New York's
Tidal Wetlands Act#l. provides for a moratorium on tidal
wetland alteration pending completion of the preparation of
land use regulations for affected areas.42 a judicial

' challenge, this provision was held to be valid 43 In
Georgia, residential construction using septic tanks has
been prohibited in areas where sewer lines are scheduled to

- be built within three years

IV.“ Féésibility of Future Use of Moratoria

A

’Legal Issues

If a development moratorium that is inconsistent with legal
limitations is adopted, it may be rendered void upon judicial
challenge. Such a consequence recently befell a moratorium
on water and sewer extensions in Boulder, Colorado.4? Legal
challenges to development moratoria may be based on consti—
tutional or statutory grounds,

9
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.:-courts may well find this to be an undue burden on the
- property and declare the governmental action a "taking.

Constitutional Issues

The first constitutional issue likely to‘be:presented by a
development moratorium is a challenge on "takings" grounds.
A landowner who 1s prevented from using hils property as he
sees fit by a moratorium might well contend that his

- property has been constructively appropriated by the

government for public benefit, thereby requiring that
either the landowner be compensated or the moratorium
lifted. oo : ‘ : ‘

Where the value of the owner's property_has been greatly
diminished by the governmental action, or an individual
landowner ig,unreasonably forced to bear the brunt of a

regulation,. courts have found the governmental action to

be a "taking." However, a recent Wisconsin case held that
where-an ordinance 1s designed to protect an existing

_public benefit by restricting,changggin the natural character
-of the land, there was no "taking."

" An important element in determining whether a development

moratorium is a "taking" is the duration of the moratorium,
This would, of course, be one factor bearing on the impact
of the govermmental action.on property values, Further, if

- the moratorium has a 1life beyond that necessary for the

resolution of the problems that lead to its imposition,
w3l

So moratoria of indefinite duration should be avoided.

. However, a development moratorium of reasonably limited
duration will not likely be overturned on "taking" grounds,
provided that. it is. designed to apply to more than isolated

landowners.. As one California court noted, . "it is well

settled that. . . some uncompensated hardships must be

" borne by individuals as the price of liging in a modern

enlightened and progressive community."

A second constitutional.grea of challenge is that of the
due process. guarantees, . If a govermmental action 1is
found to be arbitrary and capricious, based on impermissible

.governmental objectives, or that it is an inappropriate

means for attaining permissible objectives, the action will

- be overturned on due process grounds.

A development moratorium issued without definable grandards

‘1s subject to challenge on an arbitrariness basis, A

moratorlium of ‘indefinite duration 1is certainly susceptible
to challenge on this point. To avold an "arbitrary and
capricious” label, the ordinance or rule establishing

the moratorium"sgguldﬂclearly set forth a reasonable

-expiration date.. A second area of examination on due

process grounds relates to the objectives of the moratorium.

179
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_ should establish that. the moratorium is a reasonable means

.recognized a ‘constitutionally protected right of individuals

‘-;ordinance on this basis: ! :Although the ciréuit court

If the court finds the purbdee‘ofhéhe moratorium is to, for

. .example, exclude racial minorities,: then the moratorium
- .will be voided. 56, However:, moratoria :designed to promote
.+ the public health (e.g., prohibit new.construction while
. adequate water and sewer systems are being provided),

safety (e.g., prohibit new: constructlon on highly erodible
shorelines while protective measures are being devised), or

general welfare- (e.g., freéezing existing land uses while a
comprehensive plan is being pre?ared) are>serving permis-~

sible governmental objectives.’/ For this reason, the s
instrument creating the moratorium should-explicitly state

the purpose for its imposition.. Finally, the locality

B2

for effectuating the stated objective.. While court review
on this point is not usually rigorous; with the courts
usually.accepting any rational relationship between the
means and_the.objective;58‘from a practical standpoint the
development moratoria should only be applied in urgent
circumstances, If a less drastic tool is available and
will -adequately deal:with the: problem, it should be used

,before employing a moratorium,

A final element of the due process question is the issue

of vested ‘rights.. -As a‘general rule, a moratorium can only
be applied prospectively--it cannot be used - to stop con-
struction that is already underway: -A New York decision,
Hasco Electric Co. v. Dassler;3? involved a ‘community that
had imposed a 60 day-total:development moratorium in an
area for which:a -rezoning-petition:had been made. The

' . court held that while the city could prohibit the com—
- mencement .of building for a.reasonable time, it could not
_prohibit. the completion of construction already underway.

Once the landowner has secured a building permit and
actually commenced work, his permit generally may “Tot be
revoked.60 e B =

A third potential constitutional- challenge to - development
moratoria is the right to travel question. -Though not
explicitly mentioned in-the .Constitutiori, courts have long

)

to travel-and‘migrateu6lsz recent U.S. District Court
decision, Construction Industry: Assoc. of Sonoma Co. v.
City of Petaluma®< invalidated a local growth control

overturned this decision on appeal,63 the right to travel
remains an important considerdtion. ‘A total develop-
ment moratorium with an extended duration would surely
affect the ability of persons to migrate to the area in
question and therefore might well present problems in a
right to travel-sense,  especially if the views of the

district court in the:Petalums case-‘are adopted. 64
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Statutory Issues

-

Localities

Local imposition of a development moratorium is an.
exercise of the poiice power. In the United States,
it is generally held that localities have no inherent
power to exercise this police power.65 Rather,
legally they only possess such powers in this area as

‘the state has delegated to them.66 Therefore, without
~a grant of explicit67 statutory power, a locality's

action designed to retard the land development process
by imposition of a development moratorium may be held
invalid on ultra vires grounds--that is, that the:
locality is acting beyond its legally delegated
powers.

A complicating factor in this regard in Wisconsin

arises from the fact that the state comstitution

grants home rule powers to cities and villages.69

This provision allows mumicipalities to control "local

affairs" within their jurisdictions while leaving the

state free to deal with matters of '"state-wide concern'.
If a development moratorium was held to be a "local .

affair,”" then municipalities would need no other

statutory grant of power in order to impose a moratorium.

However, if imposition was held to be a matter of
"state-wide concern” and not a "local affair," then

the home rule provision would not serve to grant

any power in this regard to municipalities.

‘There are no clear legislative or judicial fests for

determining in which of these two categories a given
activity will be placed. The issue 1s ‘adjudicated on
a case~by-case basis. The general factors usually
considered include: (1) whether uniform statewide
regulation or conformity on the subject isﬁnecessary
or desirable; (2) historie considerations; (3) the
need for cooperation among governmental units; and
most importantly, (4) the activity's relative effect
on people outside of the acting jurisdiction.’0 |

Which category a development moratorium falls into is
an open question, but there are indications. that a
moratorium reasonabl; limited in duration might well
be a "local affair."/l :

Because it remains uncertain whether the home rule
provision of the constitution gives municipalities the
pcwer to impose development moratoria, and because
home rule powers have not been extended to towns

and counties, an examination of statutory provisions
that might give localities this requisite power is

~ appropriate.
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First, cities,’2 villages,’3 and towns exercising
village powers74 clearly have the power to freeze
existing land uses for up to two years via an interim
zoning ordinance. Should such a locality not have a
zoning ordinance and wish to freeze existing uses
while the planning process and formulation of a zoning
ordinance is underway, interim zoning is the appro-
priate means for accomplishing a development morato-
rium., The same is true when a city or village is
extending its zoning into an extraterritorial area.’
However, counties do not have the explicit power to
adopt interim ordinances?® and municipalities probably
cannot use the interim ordinance technique to freeze
existing uses if they already have a zoning ordinance.?7

Other than the above circumstances, under what author-
ity might a locality impose development moratoria?

The primary justification for such an action would be
as an exercise of the locality's general police
powers, Cities have been delegated broad police
powers by the state, as common councils "have power to
act for the government and good order of the city, for
its commercial benefit, and for the health, safety,
and welfare of the public, and may carry out its
powers by license, re ulation,. . . and other necessary
or convenient means." Village boards have a

similar general grant of power,/9 and towns are
authorized to exercise village powers.80 Therefore, a
city, village or town could pass an ordinance placing
a moratorium of reasonable length on water or sewer
hookups, the issuance of building permits, the pro-
cessing of subdivision applications, or applications
for rezonings, subject to the constitutional limita-
tions discussed above, as an exercise of their general
police powers.81

In reviewing such a local action, the courts accord
local ordinances a presumption of validity.82 While "
the regulated activity must be one to which police
power influence is appropriate, the Wisconsin court

has noted that it "will not interfere with the exercise.
of police power by a mun1c1pa11ty unless the illegality
of the exercise is clear.'

In essence, the test is whether the ordinance exceeds
the "boundaries of reason."84 Factors likely to be
considered for this test would be the gravity of the
problems facing the locality as a result of unchecked
development and the appropriateness of the particular
moratorium as a response to those problems. In sum,

. « .whether a given situation presents a
legitimate field for the exercise of the
police power placing restraints upon the use
of property or upon personal conduct, depends

it

[
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upon whether the situation presents a reason-
.able necessity for the imposition of restraint
in order to promote the public welfare, and
whether the means adopted bear a reasonable
‘relation to the end sought to be accomplished. 85

b. States

State activity in the development moratoria field is
generally limited to halting development where there
are serious problems related to inadequate disposal
and treatment of wastewater.36 1In addition, states
,occasionally may act to protect critical natural
resource areas. while planning for their protection is
-underway.87 In both instances, the state may, as a
sovereign power,‘exercise its police powers for the
_promotion of the public health, safety, or welfare.

In Wisconsin, the state mechanism practically used for
.imposing a development moratorium would be the refusal
. ..0f the Department of Natural Resources to approve the

‘extension of .a local sewer system.88 This would have
the effect of prohibiting occupation of any construc-
:tion that could not be adequately served by private
septic systems.89 State regulations require that
applications for sewer extensions be denied if an

- overload exists at the sewage treatment plant or if
-the additional connections would result in an overload
on the sewage system.90 Where iradequate capacity
exists to treat the wastes generated by urban development,
the state can move to stop the development.91

Institutional and Political Problems

In'additlon to legal constraints to the use of development
moratoria, there are several other issues that 1mpact on the
potential efficacy of. the device.

First, when localities impose development moratoria, it may well
only have the ¢ffect of shifting development to a nearby locality
without similar restrictions, thereby contributing to urban
sprawl. 92 . If the purpose .of the moratorium is to- temporarily
prevent development in a particular natural resource area that
covers more than one local Jurisdiction, such as a coastal
shoreline, a single locality cannot effectively deal with the
problem. . In order to have a development moratorium that is
effective, all relevant jurisdictions must act in concert.

Given the differing interests of local jurisdictions, such
concerted action 'is not always possible, )
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A second problem in this area is the amount of manpower and
technical expertise mecessary to do the background work leading
to a development moratorium. Documerting the necessity for a
development moratorium, which should be done prior to imposi-
tion, is a time-consuming and expensive task.g

Thirdly, since development moratoria are perceived to have

strong short:term ‘detrimental .economic ‘impacts on a locality (as

housing starts are prohibited), the: polltlcal pressure agailnst =
imposition can, be intense.

Finally, imposition of development moratoria may cause serious
‘adverse social impacts. -A-community ban on the construction of
- multi-family housing, -for example; restricts the availability of
housing most affordable ‘by low-income persons. Similarly, if a
development moratorium lasts long enough, the housing supply
will be artifically restricted, and if the demand for housing is
growing, housing costs will natirally rise. In an era when
~owner=-occupied- ‘housing is already beyond’ the economic reach
of a substantial number of potential homebuyers, exacerbation of
the problem by a development moratorium‘should be avoided if at
all possible. - Some of thesé adverse soclal problems can be
- overcome by giving construction approval priority to develop-
ments, such as low-income housing; that will mitigate adverse
social impacts;94 “Suéhi'arstrategy--i8 particularly important if
the moratorium is being imposed in an urban or suburban area
or-deals with other than recreational second homes.

Summary and Conelusionsiv

In Wisconsin, the state can’ clearly act*to impose moratoria if
" necessary for the protection of:the- publie health, - Cities and
‘villages are explicitly empowered to .use #moratoria when first
-~ embarking upon intraterritorial-ér extratétritorial land use regu-

Urban development moratorla can, if properly and cautiously applied,
well serve the community. . It can prevent a rush to acquire vested
rights to develop while land use planning is underway. 5 By so
doing, it allows necessary free:public: discussion and debate of the
plan being produced.96 Also, moratoria can protect:the’ public health
by preventing development from taking place with inadequate urban
services.

lation. Cities, villages, and towns can‘also adopt moratoria of g
reasonably limited duration: whenever: necessary to-protect’ the public

health, safety, or ‘'welfare, and counties ¢an adopt -similar moratoria

related to explicitly granted police powers (such as’ zoning and

subdivision- regulation) : . B .

The development moratoria is an appropriate land use control device

for preserving the status quo in a limited area for a period of time
reasonably related to the actual needs of the community. It camnot,
and should not, be used in an attempt to stop all development for an
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indefinite period., It will not work well if the jurisdiction applying
it is too small to address the whole of the problem leading to the
moratorium, if the jurisdiction is incapable of withstanding the

strong political pressures that will be brought to modify the moratorium,
if the jurisdiction does not have adequate technical resources to
document the necessity for a moratorium, .or if there are simply a

great number of building permits already outstanding that cannot be
revoked. '

If a development moratoria is adopted, it should be explicitly
limited to a reasonable duratiom. The necessity and purposes for its.
imposition should be clearly stated. In no instances should a
community use the moratorium as a device to exclude minorities or
low-income persons from a jurisdiction.

Given such proper application, the development moratoria can legiti-
mately protect the natural environment over the short term while
longer-range solutions are produced.9’

DO:ba-R/286980
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Notes

"Stop~gap" zoning is that which freezes land in its present use
category, in effect a moratorium on rezoning or zoning amendments.

This is distinguished from "interim" zoning, a technique that

places land into a new category (e.g., very large lot sizes) that

is designed to discourage any intensive use of the parcel during

the period while permanent controls are being devised. A. Rathkopf,
The Law of Zoning and Planning 11-2 (4th ed., 1975). A closely related
zoning technique (perhaps indistinguishable from "interim zoning")

‘is the use of "holding zones." This is used in situations where the

community is unsure as to what the eventual character of the area
should be, and the community wants to delay any intensive develop-
ment in the area. In such situations, the land is often placed in a
low~intensity use zone with the intention of allowing higher inten-
sity use at some future date, D. Hagman, Urban Planning and Land
Development Control Law 119-20 .(1971).

While communities are contemplating imposition of new or different
land use regulations, developers often rush to secure building
permits and get their projects underway before potentially more
restrictive regulations can be adopted--a '"race for diligence."
Once a development is legitimately underway, government is often
powerless to prevent its completion as the new regulations
generally cannot operate retrospectively. See the discussion of
vested rights in text accompanying notes 59-60, infra.

For the most part, courts have historically been amenable to
allowing such temporary restrictions. See, e.g., Miller v. Board
of Pub, Works, 195 Cal. 477, 234 P. 381 (1925); Monmouth Lumber

Co. v. Ocean Twp,, 9 N.J. 64, 87 A.2d 9 (1959). 1In Miller, the
City of Los Angeles was allowed to restrict residential development
of structures housing more than two families while a zoning plan
was being studied. But see, Alexander v. City of Minneapolis, 267
Minn. 155, 125 N.W.2d 583 (1963).

For a discussion of the affirmative use of the location of urban

‘services to influence urban development patterns, see the chapter

of this report on public investments.

Moratoria on building permit issuance, if limited to a reasonable
time period, are generally upheld by the courts. See the discussion
of legal issues, infra.

See, e.g., City of Dallas v. Crownvich, 506 S.W.2d 654 (1974), where

a moratorium on the issuance of bullding permits in an area for which
a historic preservation ordinance was being considered was upheld as a
valld exercise of the city's police power. Communities, with mixed
legal success, have also used methods other than moratoria to control
the rate at which;building permits are issued. ;Srme have used a quta
system; others have imposed a large fee on building permit issuance.
Cutler, "Legal and Illegal Methods for Controlling Community Growth on
the Urban Fringe," 1961 Wis. L. Rev. 370, 393 (1961). Several cases
have invalidated uses of quota systems. See, e.g., U.S. Home and

4
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10.

11.

12.

13.

14.

15.

16.

Development Corp. v. LaMura, 89 N.J. Super. 254, 214 A.2d 538 (1965);
Albrecht Realty Co. v. Town of New Castle, 8 Misc.2d 255, 167 N.Y.S.2d
843 (1957).

See, Rathkopf, supra note 1, at 11-1. Construction that 1s already
underway cannot, for the most part, be halted. See text accom-
panying notes 57-58, infra.

This has been the type of moratorium most frequently used by local
governments. D. Brower, D, Owems, R. Rosenberg, I. Botvinick and
M. Mandel, Urban Growth Management Through Development Timing 107
(1976).

This technique is often used in conjunction with "down zoning"; a
community will rezone land to lower intensity uses and place a
moratorium on any rezoning for a specified period. This is often
thought to be necessary where large parts (or critical areas) of
the community were previously zoned in a classification that is
later thought to allow too much development.

D. Heeter, "Interim Zoning Ordinances," ASPO Planning Advisory Service

Report No. 242, p. 2=3 (1969).

Anderson, American Law of Zoning, 362 (1968).

See, e.g., Chicago Title & Trust Co. v. Village of Palatine, 22

I11. App.2d 264, 160 N.E.2d 697 (1959); Cohen v. Incorporated
Village of Valley Stream, 23 Misc,2d 1017, 189 N.Y.S.2d 110

(1959). However, if localities delay indefinitely in this manner,
mandamus may be available to require issuance of the building permit.
See, e.g., Holdsworth v, Hague, 9 N.J. Misc. 715, 155 A. 892 (1931).
For recent cases dealing with moratoria in "pending ordinance"
situations, see Willlams v. Griffin, 542 P.2d 732 (1975) and Casey
v. Zoning Bd. of Warwick Township, 459 Pa. 219, 328 A.2d 464 (1974).

Wis. Stats. sec. 62.23(7a) (1975)., The extraterritorial zoning
jurisdiction extends to all unincorporated areas within three miles
of the corporate boundaries of first, second, or third class:. cities;
one and one-half miles for a fourth class (population under 10,000)
city or village. Wis. Stats. sec. 62.23(7a)(a) (1975).

 Wis. S;ats. sec. 62.23(7a)(b) (1975).

Id., Cities also have the power to enact interim zoning ordinances
within corporate limits. This ordinance can be adopted without

the usual procedural steps required for a zoning ordinance and

may be effective for up to two years. Wis. Stats. sec. 62,23(7)(da)
(1975).

Walworth Co. v. City of Elkhorn, 27'Wis.2d 30, 133 N.W.2d 257 (1965).
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18,

19.

20.
21.

22,

23.

24,

25.

26,

27,

Id. at 38-39. A later case upheld the freezing of ex1st1ng uses
within the city via an interim zoning ordinance. City of New
Berlin v. Stein, 58 Wis.2d 417, 206 N.W.2d 207 (1973).

Thirteen examples~-California, Connecticut, Iowa, Maryland,
Massachusetts, New Hampshire, New Jersey, Ohio, Oklahoma, Oregon,
Pennsylvania, Tennessee, and West Virginia--are cited by Urban
Growth Management, supra note 8, at 99-100. A fourteenth is the
Wisconsin Lincoln Creek experience discussed below. -

Id. at 100. 1In Wisconsin there has also been considerable contro-

versy regarding Department of Natural Resources enforcement of adminis-
trative rules regarding approval of sewer exXtensions vis-a-vis local
treatment plant capacity. : :

Id. at 99.
42 U.8.C. sec. 1857 (1975).

Ordinance No. 99, An Ordinance to Establish a Development Moratorium
in the City of Delafield. Another locality in the same general

area adopting a similar moratorium is the Town of Genesee in
Waukesha County. There a moratorium on plat approvals was in

effect while a land use plan was being prepared by the Southeastern
Wisconsin Regional Planning Commission. " Milwaukee  Journal, ‘Accent
Section (April 29, 1976 and December 30, 1976). Similar moratoria
have been at least discussed .in a number of other communities (for
example, the Village of Elkhart Lake). Plymouth Record»(January 20,
1976) =

Crdinance No. 99 01, An Ordlnance to- Extend the Terms of Ordinance
No. 99 Until May 6, 1976 :(Oct. 15, -1975).

These are the objectives laid out in the ordinance adopted to

'institute the moratorlum SuBra note 22,

Telephone interview with Mr. Martin”Marcheck,-Donahue & Associates,

~Inc., consultant to City of Delafield, Dec. 12, 1975.

A second reported example of a moratorium 6n subdivision approvals

was the Town of Genesee in Waukesha County, the moratorium applying
while a land use plan was being prepared by the regional planning
commission., Milwaukee Journal, Accent’ Sectlon (April 29, 1976

and December 30, 1976). : .

Information is based on interviews with the city clerk of the city
involved., The city, which requested anonymity in print, is in the
6,000-7,500 population class.

Telephone interview with Charles Dinauer, Director, Madison Dept. of
City Planning, Feb. 25, 1976,
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28.

29,

30.
31.

32.

The limited moratoria are used in two situations. First, where
the city proposes to down zone an area through an amendment of
the zonlng map, a moratorium on building permits that would not
be consistent with the new zoning 1s imposed. The moratorium is
usually to last about 60 days--time enough for the council-to adopt
or reject the down zoning. This has been done with an estimated
frequency of three or four times a year. The second instance of
use involves proposed textual ‘amendments to ‘the zoning ordinance
that would establish more restrictive use cdtegories. There the
procedure, which was used twice, involves official introduction
of the amendment followed by council enactment of a moratorium
that lasts until the amendment is accepted or’ reJected. Develop-
ment that is consistent with the more restrictive provision is
allowed to be commenced. Neither technique has been used since
1974, '

The city is involved in a suit challenging use of a moratorium in

‘the latter situation.

Wis. Stats. sec. 62 23(7a)(b) (1975)

Defined as the unincorporated area within three miles of the
corporate limit (1 1/2 miles for villages and cities with popula—
tions under 10,000). Wis. Stats. 62’23(7a)(a) (1975).

Walworth Co., supra note 16,'v

Id.

In this period the DNR used its authority to’ impose moratoria to
informally negotiate with communities relative to the pace of
development vis~a-yls the availability of adequate supporting
services. At least eight communities were notified that appli-
cations for sewer extensions would’ 1ikely be.denied-~Jackson, -
Fontana, West: ‘Bend; Saukville, Little Chute, ‘Sturtevant, DePere, and
Ashwaubenon. In almost every instance, these communities worked
with the DNR to relieve water quality problems and avoid the
'imposition of a formal development- moratorium - Letter .from Robert

M, Kroll, Chief Municipal Wastewater Section, DNR Dec. 19 1975.

33.

34.

35.

36.

Data cited in "The Sewer Moratoria as a Technique of Growth
Control and Environmental Protection," Rivkin/Carson; Inc., HUD
Contract No. H~2095R (1973) at 14 table 6.

Urban Growth Management, supra note”8,iat 170-71.

Id‘ at 175. 0f the 21 tools rated, only these three were rated
"Yery effective" by over 50% of the respondents.

Golden v. Planning Bd. of Ramapo, 30 N.Y.2d 359, 285 N.E.2d 291
(1972). See the extensive discussion of this case in II Management
and Control of Growth: Issues, Techniques, Problems, Trends 1-119,

h The Urban Land Institute (1975). See also, Robinson v. City of

Boulder, 547 P,2d 228 (1976) and note 45, infra.
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37.

38.

39.

40.

41.
42,

43.

44,

45,

46.

'Associated Home Builders, Inc. of Greater Eastbay v. City of Liver~

For a full discussion of the use of public services to influence
urban development, see the chapter of. this report on public invest-
ments,

Livermore, California, Initiative Ordinance Re Building Permits,
approved April 11, 1972, effective April 28, 1972. The Livermore
ordinance is discussed in Clark and Grable, '"Growth Control in
California: Prospects for Local Government Implementation of
Timing and Sequential Control of Residential Development,"

5 Pacific L.J. 570, 595-96 (1974) '

more, Clv. No. 425754, memorandum decision, Sup. Ct., Alameda Co.,
Cal. (1972). : -

)

Dade County Ordinance No. 72-18, March 14, 1972. The ordinance is
reprinted at 349 F. Supp. 1209 (1972). ‘

See supra note 18. Another action of this nature was a recent suit
by the state of Texas against the city of Houston to block issuance
of new buillding permits and limit sewer connections until adequate
capacity is provided. 4 Land Use Planning Repts. at 5 (Sept. 6,
1976). o Ce :

N.Y. Envir. Conservation Law,,SSZS—Olbl'to -0602 ' (McKinney 1975).
N.Y. Envir. Conservation Law, 525-0202 (McKinney 1975).

Matter of N.Y. City Housing Aﬁthority (CommissionerJof the Environ=-
mental Conservation Dept.), N.Y. Supreme Court for Queens Co.

(Aug. 14, 1975), cited in 3 Housing and Development Reporter 368
(1975). .

3 Housing and Development Reporter 203. (1975) Proposed new rules
would allow use of interim septic tanks if the owner agreed to
hook~up. to the public sewer within one year of its constructlon. Id.

Robinson, supra note,36. The city s refusal to extend water and sewer

services to a 79-acre subdivision was overruled; the court said Boulder

could refuse to extend service for utility-reléted réasons; but not for

growth control or land use planning reasons., This conclusion seemed to -
be largely based on a finding. that the city had previously held itself

out as servicing the area.

", ..nor shall private property be taken for.public use without just .
compensation.”" U.S. Const. Amend. V. For a discussion of the back-

ground of the "taking" issue and evolving trends in this area, see

F. Bosselman, D. Callies, and J., Banta, The Taking Issue (1973).
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See, Pennsylvania Coal v, Mahon, 260 U,S. 393 (1922), 1In this case
Justice Holmes stated that, when determining if a governmental
action affecting property value constituted a "taking," '"One fact
for consideration. . . is the extent of diminutlon [of value]. When
it reaches a certain magnitude, in most if not in all cases there
must be an exercilse of .eminent domain and compensation to sustain
the act.” 260 U.S. at-413. The Wisconsin court has held that mere
depreciation of value does not' constitute a "taking." Rather the
test is whether "the restriction practically or substantially
renders the land useless for all practical purposes."” Buhler v,
Racine County, 33 Wis.2d 137, 143, 146 N.W.2d 403, 406 (1966). A 50
percent reduction in value has been.held not to be a taking per se.
Jefferson Co. v, Timmel, 261 Wis. 39,51 N. W 2d. 518 (1952)

The Wisconsin court- has stated that ".:.if the damage is such as to
be by many similarly situated and: is:in ‘the nature of a restriction
on the use to which land may be put and ought to be borne by the
individual as a member of soclety for the good of the public

safety, health, or general welfare; it is said to be a reasonable
exercise of the police power, but if the damage is so great to the
individual that he ought not to fear it under contemporary standards,
then courts'are inclined to treat it as a "taking" of the property
or an unreasonable exercise of the police power ." .Stefan Auto Body
v. State Highway Comm'n, 21 Wis.2d 363, 369-70, 124 N.W.2d 319,

323 (1963). See Starner v. Ruskin, N.Y. L,J., Feb. 26, 1969, at

35, col. 2 (1969) where: a restriction applicable to a single parcel
was held invalid-as.a. "taking". Also see'Charles v.“Diamond; 345
N.Y.S.2d 764 (1973) bl e e ‘ ‘ '

Just v. Marinette County, 56 Wis 2d 7 201 N. W 2d 761 (1972). Here
the court upheld an ordinance that prohibited a landowner from
placing f£1i1l in his wetland property:. For a full discussion of the

cage see Large, "This Land is Whose Land? Changing Concepts of - Land

As Property," 1973 Wis. Ly Rev. 1039 (1973)

See, e.g., Hollywood Beach Hotel v. City of Hollywood 329 So 2d
10 (1976). : -

In Golden; supra note 36, the New York court held that an ordinance
that prevented. development for up to: 18 years did- not constitute

‘a "taking".

Metro Realty v. County of El Dorado, 222 Cal App 2d 508, 518, 35
Cal. Rptr. 480, 486 (1963).. .. ) Lo

"...nor shall any state deprive any-person of 1life, liberty, or
property, without: due process of law." U.S. Const. Amend. XIV.

The city of Livermore, Cal. ran into such problems. See text accom—
panying notes 37-38 supra. .
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In Wisconsin, a two~year freeze on existing zoning and land -uses
pursuant to statutes authorizing interim zoning erdinances has

been upheld. Walworth Co., supra note 16; City of New Berlin, supra
note 17. T P TR N S PRI SRR

Generally the duration-permissible: 15 dependent upon the :scope of
the problem being addressed~-a two-yedi moratorium: would be imper-
missible if imposed relative. to a:sewer. -overload that’can be and

is corrected in six months, :but -permissible 1f:imposed  to permit'

a two-year planning and implementation process to“proceed

At least one case upheld an ordinance without an: explicit expira-
tion date, but it -involved' an’ interim zoning ordinance, clearly--
labeled as such, which the court said was intended to expire upon
adoption of the. permanent ordinance:(the.preparation of -which was
in progress).  Mang vi Gounty of ‘Santa Barbara, 182 Cal -App.2d:
93, 5 Cal. Rptr. 724" (1960) R

See generally, Urban Growth Man_gement,,supra note 8 at 57-8 »
Rathkopf, suEra note 1, at 11-9..5 bWEE L P

See, Kennedy Parks Homes Ass n. v*‘City of Lackawanna, 318 F Supp.
669, aff'd 436 F. 2d 108 (1970), cert. denied 401 U S.11010 :
(1970) ) SRS -

£y

A more recent case, Village of Arlington Heights Vo Metropolitan
Housing Development €orp., .-~ UsS. __ :(1977),- examines what must
be shown to raise conmstitutional infirmity on a racial discrimina-
tion basis. Racially discriminatory intent or purpose must be shown.
The geographic area forlwhich a: moratorium is being prepated may
impact on the.validityof the objective: :Fof example, a moratorium
may be valid for ‘protecting:the status quo.in an: ‘undeveloped urban .
fringe area, but invalid.inva highly developed-area.  See; 'Willdell
Realty, Inc. V. New Castle Co., 270 A.2d 174 (1970)

i -": " C—
" 3r4."\“

See, e. g., Nebbia Ve New York 291 u.s. 502 (1937)

Hasco Electric Co. v:. Dagsler, 143 N*? si2d. 2&0 (1955) , affld 1l App.
Div.2d 894, 150 N.Y:S.2d:552 €1956)..: See also,: ‘Dade~Co. ¥e
Jason, 278 So.2d 311 (1973); Cooper v. Dubnow, 41 A.D.2d 843, 242
N.Y.S.2d4 564 (1973) ‘

e A T i T
RS 5 4 PRI R A

On vested rights generally, see D. Hagman, slipfa note. 1 -at- 181-87

Also see; Avco Community DeVelopers, Inc: v, South Coast Regional
Commission, 17  Cal,3d 785, 553 P.2d 5465 132-Cal. ‘Rptr. 1386 (1976).
There the developer had obtained a grading permit and subdivision
approval, but had not'received.a bullding.permit: - The: developer

4

o



61.

62.

63.

64.

65.

66.

¥

67.

193

had undertaken rough grading and had installed or was constructing
storm drains, culverts, utilities, and street improvements. The
court held Avco had not acquired a vested right to construct
buildings.

See, Memorial Hospital v. Maricopa Co., 415 U.S. 250 (1974); Dunn v.
Blumstein, 405 U.S. 330 (1972); Shapiro v. Thompson, 394 U.S. 618
(1969); Edwards v. California, 314 U.S. 160 (1941) Crandell v.
Nevada, 73 U.S. 35 (1868). '

Construction Industry Assoc. of Sonoma Co. v. City of Petaluma, 375 F.
Supp. 574 (1974).

Construction Industry Assoc. of Sonoma Co. v. City of Petaluma, 522
F.2d 897 (1975), cert. denied 424 U.S. 934 (1975). The circuit court
did not, however, reach the substantive right to travel issue. Rather,
the plaintiffs were held not to have standing to assert the issue.

On the right to travel generally, see Note, "The Right to Travel:
Another Constitutional Standard for Local Land Use Regulation?”

39 U. Chicago L. Rev. 612 (1972); Note, "Zoning~-Petaluma: A New
Land Use Ordinance in Search of a New Judicial Standard of Review,"
54 N.C. L. Rev. 266 (1976).

Town of Mt., Pleasant v. Beckwith, 100 U.S. 514 (1879), affirming
Beckwith v. City of Racine, Fed. Case No. 1,213, 7 Biss. 142;
City of Fond du Lac v, Town of Empire, 273 Wis. 333; 77 N.W.2d 699

" (1956); Village of Milton Junction v. Town of Milton, 263 Wis.’

367, 57 N.W.2d 186 (1953); 38 0,A.G. 12 (1949).

" The U.S. Supreme Court has also spoken on this point:

[Mlunicipalities have no inherent right of self govern-
ment which is beyond the legislative control of the

state., A municipality is merely a department of the

state. ., ., . However great or small its sphere of

action, it remains the creature of the state, exercising
_and holding powers and privileges subject to the sovereign
will. '

City of Trenton v. New Jersey, 262 U.S.'182, 187 (1923).

"Cities have only such powers as are expressly granted to them

by the legislature and such others as are necessary and convenient

to the exercise of the powers expressly granted." City of Madison

v, Tolzmann, 7 Wis.2d 570, 573, 97 N.W.2d 513 (1959); Milwaukee

v. Raulf, 164 Wis. 172, 159 N,W, 819 (1916). See McQuillan, 2 Municipal
Corporations sec. 10.09 (3d rev.ed., 1966); Rathkopf, supra note 1, at 2-77.

Traditionally, localities are held to possess only those powers
granted in express words, those necessarilly or fairly implied in
or incident to expressly granted powers, and those essential to
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69.

70,
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the accomplishment of declared objectives and purposes. J,

Dillon, Commentaries on the Law of Municipal Corporatiomns, sec. 237
(5th ed., 1911). Older Wisconsin cases stated a similar rule.

Bell v. Platteville, 71 Wis. 139, 36 N.W. 831 (1888), Gilman v.
Milwaukee, 61 Wis. 588, 21 N.W. 640 (1884).

See, e.g., Alexander, supra note 3, where a moratorium on building
permit issuance pending’ a comprehensive rezoning was voided on the
grounds of a lack of statutory power to so act,

Wis. Comst. Art. XI, sec, 3. The relevant portion reads:

Cities and villages organized pursuant to state
law are hereby empowered, to determine their local -
affairs and government, subject only to this constitu-
tion and to such enactments of the legislature of
- state-wide concern as shall with uniformity affect’
every city or every village.

For the background of the constitutional amendment creating this
section, see Schoetz, "Home Rule and the Inherent Powers of a
Municipal Corporation,”" 7 Marq. U. L. Rev. 192 (1923); Note,

"Home Rule in Wisconsin," 3 Wis. L. Rev. 423 (1926). For latter
treatments, see Hansen, "Municipal Home Rule in Wisconsin,"

21 Marq. U. L. Rev. 74 (1937) Note, "Municipal Corporations--

Home Rule in Wisconsin," 1955 Wis. L. Rev. 145 (1955). For a
general treatment, see Sandalow, 'The Limits of Municipal Power Under
Home Rule: A Role for the Courts," 48 Minn. L. Rev. 643 (1964).

C. Antieau, Municipal Corporation Law, sec. 3.40 (1975). The dura-
tional dimension of the moratorium assumes added significance
because of its influence on the likelihood of the moratorlum
affecting residents outside the imposing jurisdiction.

Cf. State ex rel. Ekevn v. City of Milwaukee, 190 Wis. 633, 209

N.W. 860 (1926). It was held that a limitation on the heights of

buildings was a "lqcal affair,”" a key factor being whether the

subject matter "grows out of and is presented by and because of

their [sic] being such city or village as distinguished from a

rural or pastoral community." Id. at 640. The problems leading to o
a development moratorium are almost certain to be of such an

urban nature. Further, the states of California and Pennsylvania

have held that city planning and local zoning are,. respectively,

"local affairs." C. Antieau, supra note 70, at sec. 3.39.. : -

However, moratoria may well be imposed for reasons of public health,
and the Wisconsin court has held that "the promotion and protection
of public health is a matter of state-wide concern." State ex rel.
Martin v. City of Juneau, 238 Wis. 564, 571, 300 N.W. 187, 190
(1941). However, this statement came in ‘the context of upholding

a state order to a municipality to provide waste treatment facilities
and might not be apposite if the issue was the municipality's power
to protect the public health,
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78.
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Wis. Stats. secs. 62.23(7)(da) and 62.23(7a)(b) (1975). See City of New
Berlin, supra note 17; Walworth Co., supra note 16. A number of other
states specifically authorize interim zoning ordinances. See, e.g., Cal.
Govt, Code sec. 65858 .(West 1976), Colo. Rev. Stat, Ann. sec. 30-28-121
(1973); Ky. Rev. Stat. Ann. sec. 100.334(2) (1970) Ore. Rev. Stat. sec.
215.104 (1975); Utah Code Ann. sec, 10-9-18(g) (1972); Wash. Rev. Code
sec. 36:70.790 (1976).

Wis. Stats. sec. 61.35 (1975).
Wis. Stats. sec. 60.74(7) (1975).

In these cases the development moratorinmfmay last as long as
three years. Wis. Stats. sec. 62.23(7a).(b) (1975),

There is, however, a provision whereby an existing county zoning
ordinance remains in effect for up to one year following a compre-
hensive revision of the ordinance by the county while the revision

.is pending town approval. Wis. Stats._sec. 59.97(5)(d) (1975).

The relevant portion of the statute reads "The common council of
any city which has not adopted a zoning ordinance may. . .enact an
interim zoning ordinance. . ." Wis, Stats. sec. 62.23(7) (da) (1975)
(emphasis added).

Wis. Stats. sec. 62,11(5) (1975).

Wis. Stats, sec; 61.34(1) (l975){

_Wis. Stats. sec. 60.18(12) (1975).

On the subject of administrative moratoria pending zoning changes,
Professor Freilich notes. that.l'

The courts have long upheld the right of a munici-.
pality to deny administratively a building permit
to a developer where the use would conflict with a
proposed change in the zoning ordinance which has
been aired at a public hearing or published in a
newspaper of general circulation.

Frielich "Interim Development Controls: Essential Tools for
Implementing Flexible Planning and’ Zoning," 49 J. Urban Law 65,

86 (1971). He further notes that express statutory authorization
may be required for moratoria prior to the public hearing stage. 1d.

In addition to general police powers, localities may rely on the
express grants of power in the zoning enabling statutes. See Wis.

195

Stats. secs. 59.97(4) and 62. 23(7) 'For example, relevant portions of the

county statute say:
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85.
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88.

For the purpose of promoting ‘the’ yublic health, safety and the
general welfare, the county board of . any -county may by ordi-
nance...establish districts...and adopt such regulations as
‘the countv board shall deem’ best auited to carry out the N

' purposes of this section.' B

"Municipal corporations are prima facie the sole judges
"respecting the necessity and reasonableness of ordinances
under their police power, and every intendment is to be-
made in favor of the lawfulness and reasonableness of
such ordinances. The city is presumed to have full -
knowledge of local conditions, and its adoption of an
ordinance in the light of ‘this’ knowledge creates a '
prima facie presumption that it- i§ reasonable." =

Dyer v. City Council of'BeIoit;AZSO'WiSQ'613;”616,‘27 N.W.2d 733 (1947).

Highway 100 Auto Wreckers, Inc. v. City of West Allis, 6 Wis 2d 637
643, 96 N.W.2d 85, 97 N.W.2d 423 (1959). :

Clark 0il and Reflning Corp. v. City of Tomah, 30 Wis.2d D47, 554,
141 N.W.2d 299 (1966). 'In this case a. “local ordinance prohibiting
deliveries of gasoline to ‘retail gas’ ‘stations in trucks of greater
than 1,500 gallon capacity was voided. The court ruled that the
attacking parties had established invalidity of the ordinance beyond
a reasonable doubt, noting that "theréd is no reasonable ‘view that
could have been picked by the council by,which it can be demon-
strated that this section of the ordinance’ promotes safety and

. the general welfare." Id. e

State ex rel. Carter v, Harper, 182 Wis. . 148 152 196 N.W. 451
(1923). The case upheld the" state zoning' “nabling statute.5 See’
also, Village of Wind Point v. Halverson, 38 Wis.2d 1, 155 N.W.2d ~
654 (1968) where a village setback requirement was upheld as a
valid enactment under the village s general police power grant. For
a similar holding as to citiles' powers, ‘see, poden v. Milwaukee, 8
Wis.2d 318, 99 N.W.2d 156 (1959) ~ See’ generally, Rubin v, ‘McAlevy,
54 Misc.2d 338, 282 N.Y.S. 2d 564 _aff'd 29 A.D.2d 874, 288 N.Y.S.2d
519 (1967), which upheld a town building permit moratorium ‘while
comprehen31ve amendments to the zoning ordinance Were ‘being prepared.

In Wisconsin, basic state level authority for water quality protec—
tion is vested in ‘the Department of Natural Resources. "Wis. Stats. sec.
144,025 (1975).. The Department of Health and Social Services is

also involved, see, e.g., statutory provisions relating to septic

tank approval, Wis..Stats. sec.‘144 03_(1975)

See, e.g., the New. York Tidal Wetlands Act.“ N Y. Environmental
Conservation Law secs. 25-0101 to -0602° (McKinney, 1975)

State approval is required for any proposed system, plant, or
extension thereof. Wis. Stats. sec. 144.04 (1975), and Wis. Admin.
Code sec. NR 110.05. See test accompanying supra note 32.

v
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The state cén require that sewerage be purified before it-is
dumped into a stream. Madison Metropolitan Sewage District Ve
Committee, 260 Wis, 229, 50 N.W.2d 424 (1951). '

Wis. Admin. Code sec. NR 110.05(1) (1976). The regulations do have a
variance procedure, allowing, for example, extensions to develop-

ment started before the effective date of the ;regulations and where
system improvements are underway or are planned. Id., at sec. 110. 05(2).
These rules were extensively revised in mid—1976. '

An area of potential future state activity is moratoria for the
protection of air quality. Wis. Stats. secs. 144.30-144.45 (1975)

A 1973 HUD survey on sewer moratoria asked whether the. housing

market was such that housing starts were being shifted to other
jurisdictions without moratoria. Approximately one-third of the
respondents indicated moderate or major shifts, with two-thirds
indicating little or no shifts. Rivkin, "Sewer Moratoria as a

Growth Control Technique," II Management and Control of Growth:

Issues, Techniques, Problems, Trends 473, The Urban Land Institute (1975).

Also, the process of communicating this information to affected
parties and the public can be quite time-consuming. The Department
of Natural Resources has indicated that even after it has gathered
sufficient data and determined that a sewer extension application
nust be denied, it takes 30 to 60 man hours to explain to the
community involved just what the Department is doing and why.
Interview with Robert Krill, Chief, Municipal Wastewater Section,
Bureau of Water Quality, Division of Environmental Standards,
Department of Natural Resources, Dec. 10, 1975.

But see, Board of Co. Supervisors of Fairfax Co. v. DeGroff Enterprises,
Inc., 214 Va. 235, 198 S.E.2d 600 (1973) where a local ordinance
mandating that 15 percent of new multi-famlly housing constructed be
available for low and moderate income persons was volded. See
generally, H. Franklin, D. Falk, and A. Levin, In-Zoning: A Guide

for Policy-Makers on Inclusionary Land Use Problems (1974); Kleven,
"Inclusionary Ordinances--Poliecy and Legal Issues in Requiring

Private Developers to Build Low Cost Housing," 21 U.C.L.A. L.

Rev. 1435 (1974).

A recent federal district court case upheld a sewer moratorium that
included a policy favoring multi-family housing applications for
sewer hook-ups as additional sewer capacity became avallable. Smoke
Rise, Inc, v, Washington Suburban Sanitary Comm'n., 400 F, Supp. 1369
(1975).

However, in some instances, imposition may cause a short term spurt
in development. Developers, upon learning that a moratorium is

under consideration, may accelerate applications for building permits
in anticipation of the moratorium and subsequent stricter land use
controls.
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This can lead to an undesirable unbalancing effect on the housing
market--spurts of development preceding and following the mora-
torium with no new housing development during the moratorium. .

For a discussion of the need for adequate public participation in
land use planning, seeé Comment, "Public Participation in Local Land
Use Planning: Concepts, Mechanisms, State Guidelines and the Coastal
Area Management Act," 53 N.C.L. Rev. 975 (1975).

Development moratoria should be viewed only as temporary devices to
preserve the status quo. Otherwise, they would be no more than an
example of, as one commentator termed sewer moratoria, "a regrettable
characteristic within the American governmental process-—-ad hoc,
piecemeal efforts to solve a complex problem rapidly by simplistic
means." Rivkin, supra note 92, at 481l.

-

A
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